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Executive Summary
Background

Environmental Impact Assessment (EIA) is a central process in sustainable development to reduce
and mitigate anticipated impacts of development projects. Every national government in mainland
Southeast Asiahas, orisinthe process of developing, legislation on environmental governance and shares a
commoninterestinimplementing and enforcing EIA procedures. While there is agrowing awareness of the
importance of good EIA policy and practice, experience from multiple stakeholder groups highlights that
critical gaps stillremain in its effective implementation, particularly with respect to public participation.
These factors, along with the increasing investments in large-scale regional development projects and
associated with the ASEAN Economic Community, reveal new opportunities to advance EIA policy and
practice and address the regional dimensions and impacts of investments.

Objective

The objective of this Report is to conduct a comparative analysis of EIA laws, policies, regulations, and
guidelines inthe Lower Mekong countries Cambodia, Lao PDR, Myanmar, Thailand, and Vietnam in order
to determine existing regional harmonization, identify gaps, and recommend options for developing aset
of standards that can accompany the EIA process in order to respond in a regional manner to social and
environmental impacts from large-scale development and infrastructure projects.

Key Questions

This Report examines existing laws, policies, regulations, and guidelines in each Lower Mekong country,
andrelevant literature, to answer the following four questions:
1) What are the specific provisions for public participation in EIA?
2) Towhat degree are the existing national EIA frameworks already harmonized across the Lower
Mekong countries?
3) What major gaps exist, particularly with respect to public participation processes?
4) What specific recommendations can be made for strengthening the EIA process nationally and
regionally, specifically withrespect tomeaningful public participation and stakeholder engagement?

This Report also examines some regional EIA approaches of the Mekong River Commission, as well as the
Asian Development Bank's Safeguard Policy Statement (2009).

EIA and Key Characteristics

ElAis a planning and decision-making tool for a development project aiming fo social and environmental
protection. EIA has been defined by the International Association for Impact Assessment as “a process
of identifying, predicting, evaluating, and mitigating the biophysical, social, and other relevant effects of
proposed projects and physical activities prior to major decisions and commitments being made’

The EIA process has been seen form some time as an important tool to contribute to the sustainable
development agenda. Primarily, Principle 17 of the Rio Declaration on Environment and Development
(1992) provides that signatory nations must undertake an EIA “for proposed activities that are likely
to have a significant adverse vimpact on the environment and are subject to a decision of a competent
national authority.”
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Effective EIA implementation is achieved through the adoption and application of seven key principles.
These include:
® Proponent is fully responsible for their project including the cost of the application and assessment
process;
® Reliance on participatory approaches: genuine and meaningful public participation at all stages
of the process, and full access to information by the public;
® Application of the precautionary principle;
® Application of the principle of intergenerational equity;
® Conservation of biological diversity and ecological integrity is a primary consideration;
® |mproved valuation, pricing and incentives; and
® Effective compliance and enforcement.

One of the key principles of effective EIA is public participation. As a systematic process, EIA provides
opportunities for public participation at different stages. The question of what may constitute public
participation is wide and varied, however, there is aneed for public participation at four particular stages
of the EIA process:

1) Screening/scoping;

2) Preparation of EIA report by the EIA consultant;

3) Evaluation of EIA report by the delegated authority (e.g., Ministry of

Environment); and
4) Post-approval monitoring, compliance, and enforcement.

Itis clear that if public participation and community involvement can occur at the earliest stage in the EIA
process, namely the scoping/screen stage, this will help to ensure that the views of the community and
project affected people (PAP) are most strongly considered by the EIA consultant, the project proponent,
and the government. Community views may lead to more significant project modifications if expressed
during the design and evaluation stages of the project. Moreover, public participation at the post-approval
stage, where corrective measures and adaptive management of a project may be necessary, can also make
important contributions to project sustainability.

Key Findings

Tovaryingdegrees, allLower Mekong countries have established and applied EIA processes with support from
bilateral and/or multilateral partners aimed at strengthening the effectiveness of its application towards
sustainable development. The Lower Mekong countries have adopted the same general approach to EIA
and environmental assessment, which is mandated under an environmental agency (e.g. the Ministry of
Environment or Ministry of Natural Resources and Environment). EIA processes consist of more-or-less
similar procedures, involving screening, scoping, impact assessment, approval, and post-decision imple-
mentation. EIA processes in the Lower Mekong countries are commonly backed by legislation in each
country, often with the support of regulations and guidelines for particular sectors or areas.

In general, the implementation of EIA processes in Lower Mekong countries often commences too late,
when the major project decisions (including site, design, and construction preparation) already have been
made, thereby rendering the EIA process a formality.

For major projects, the environmental impact is assessed at the national level and requires coordination
between different ministries. In the cases of Cambodia, Thailand, and Vietnam, the authority bestowed
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upon the environment ministry as the responsible body for assessing and managing the EIA process is
often trumped by more powerful, often sectoral ministries such as the Ministry of Agriculture, Forestry,
and Fisheries in Cambodia; the Ministry of Agriculture and Cooperatives in Thailand; and the Ministry of
Planningand InvestmentinVietnam.Development-orientated bodies suchas the Council for the Development
of Cambodia or the Myanmar Investment Commission often operate inamanner than canreduce the ability
of the environment ministries to promote best practice for EIA.

Public participation in the EIA process exists in the legal provisions of each country along with
supporting guidelines. Table 1summarizes legally mandated public participation withinin the EIA process
in each of the Lower Mekong countries.

Table 1. Legal mandates for public participation in EIA in the Lower Mekong countries

Screenig | X

Scoping (development of TOR) X X X
EIA report preparation X X X X

EIA report evaluation X X X X X
EMP preparation X X X
Monitoring, compliance, and X

enforcement

“Year of the official establishment of EIA in each country

Public participation occurs commonly during the EIA preparation and evaluation stages, generally withan
explicit sectionin the EIA report describing the public participation process undertaken. Most countries
have apeerreview of EIAreports by scientists and/or anindependent body before making a final decision.
A formal complaints and grievance mechanism is only required in the Lao PDR legislation.

Overall, therearedifferencesinthe details of public participation, including the meaning of public participation,
process, methods, content, and so on.

Across the region, there are a number of gaps and weaknesses in public participation in the EIA process.
Thefollowing points reflect the most common areas of weakness in the current EIA regimes in the region.
® Under existing laws and regulations, public participation is mostly encouraged but not mandatory,
thus in practice public participation is determined by the project proponent.
® Public participation provisions do not mention how the public should be informed about the EIA
process, the venue at which the public should gain access to EIA reports, and at which stages of
the EIA process the project developers should involve public participation. Guidelines on public
consultation are too general concerning what type of methodology and approach shall be used
during consultations.
® | egal requirements for the incorporation of public comments and inputs into the EIA reports
are not stated (and thus most probably not taken into consideration in the selection of mitigation
measures). There is no legal requirement for EIA reports to provide reasons for approval or rejection
of public comments (only to list comments as part of a public participationannex to the EIAreport).

Mekong Partnership For the Environment V



® Access to project information and EIA reports can be limited. Without clear laws and guidelines
for public access to environmental information it is difficult to have effective public consultation.

® Current regulations and guidelines for public consultation and participation in the EIA process
generally end when the environmental compliance certificate (ECC) is approved. The lack of attention
to the involvement of the public and therole of civil society after EIAreport approval when project
activities have been authorized to begin in the implementation stage is an outstanding weakness
in EIA legislation and policy.

Public participation plays an important role not only in project design, impact assessment, and
development of alternative mitigation measures, but also in the implementation of the mitigation
measures and ongoing project monitoring as identified in the Environmental Management Plan (EMP).
Public involvement in the EIA process should go further to include stakeholder input and consultation
duringthe post-approvalmonitoring, compliance, and enforcement stage of project implementationas well.

To help address these identified weaknesses, this Report recommends the development of Guidelines
for Public Participation in EIA. It is recommended that the Guidelines have a short, prescriptive format
withachecklist toassistall stakeholders inimproving public participationin the EIA process. Keeping the
Guidelines shortwillfacilitate both translationand comprehensionby PAP and other relevant stakeholders. By
including checklists, it will provide PAP andrelevant government ministries with an effective management tool.

The focus of these Guidelines should be primarily on four stages of the EIA process: (i) screening /scoping;
(ii) EIA preparation; (iii) EIA evaluation; and (iv) post-approval monitoring, compliance,and  enforcement.

As part of the development of Guidelines for Public Participationin EIA, aformal scoping stage with public
participation should also be established, along with provisions to enable stakeholders to be involved in
the post-approval monitoring, compliance, and enforcement stage.

The following recommendations reflect the need to clarify and strengthen public participation in
development projects in line with best practices for EIA and based on international principles of EIA. The
development of Guidelines for Public Participation in EIA that can be applied across the Lower Mekong
countries would have significant benefits to all stakeholders by providing clear, consistent and applicable
approaches for meaningful engagement across the region.
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Recommendations

AmendEIA legislation to adopt public participationat the screening and scoping stage of projects
to enable better considerations of alternative options, including the “no build” option.

Develop Guidelines for Public Participation in EIA that provides clear and prescriptive guidance
for government, project proponents, EIA consultants, CSOs, and the communities on public
participation in environmental assessment of projects.

Include in the Guidelines for Public Participation in EIA clear and prescriptive guidelines on the
timing of public participation, the information thatis tobe made available to the public, the number
and type of meetings to be held, and the reporting requirements.

Develop a simplified checklist to enable effective implementation of the Guidelines for Public
Participation in EIA by project proponents and EIA consultants. This should be developed for the
four stages of the EIA process from screening /scoping to preparation, evaluation, and compliance
/ enforcement.

AmendEIA legislationtorequire project proponents to establish consultative committees during
the EIA process with PAP toenableissues tobe addressed during the EIA preparation, evaluation,
and implementation stages.

AmendEIA legislationtorequire project proponents to establishappropriate complaints andgrievance
mechanisms for major projects toassistinthe resolution of conflicts between project proponents
and PAP including community participation.

Engage NGOs and CSOs in post EIA approval project monitoring to assist in improving public
participation in the implementation and monitoring of Environmental Management Plans (EMPs)
and in improving compliance with and enforcement of the ECC and other commitments made by
the project proponent.
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l. Background

Sustainable Development

The concept of the health and protection of the environment emerged long ago in different part of the
world. Some countries became concerned with these matters atanearlier stage, including Canada, France,
the United Kingdom, and the United States. Sustainable development emerged soon after, however
awareness of and advancements in sustainable development were limited to Canada, the United States,
and some European countries. Since 1992, the Rio Declaration on Environment and Development,
adopted at the United Nations Conference on Environment and Development, has become a power-
ful instrument in the promotion of sustainable development, defined as “development that meets the

needs of the present without compromising the ability of future generations to meet their own needs”"”

Animportant tool, the environmental impact assessment (EIA), was endorsed by the Rio Declaration for
application to achieve sustainable development goals in each country and region worldwide.

EIA and its Roles

Principle 17 of the Rio Declaration states “ Environmental impact assessment, as a national instrument,
shall be undertaken for proposed activities that are likely to have a significant adverse impact on the
environment and are subject to a decision of a competent national authority.”

Nearly all countries of the world employ EIA processes. It has been suggested that 191 of the 193 United
Nations Member States either have national legislation or have signed some form of international legal
instrument that refers to the use of EIA.2 The worldwide spread of EIA was assisted by Principle 17 of the
Rio Declaration that provides that signatory nations must employ EIA processes.3

EIA was first introduced in the United States in the early 1970s with the National Environmental Policy
Act (NEPA).# Since then the concepts and practices of EIA have developed significantly. In 1996, the
International Association for Impact Assessment in Shanghai launched the Review of the Study of the
Effectiveness of Environmental Assessment (the 1996 Review).> It identified key issues for the development of
effective environmentalassessment (EA) practice and suggested four necessary ingredients to effective
application:
® Appropriate timing in initiating the assessment so that the proposal is reviewed early enough to
scope for development of reasonable alternatives;

1.WCED (1987).

2.Morgan (2012).

3. Morrison-Saunders and Retief (2012), pp. 34-41.
4.Elliot (2014), p.103.

5. Sadler (1996).
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® (lear, specific directions in the form of terms of reference or guidelines covering priority issues,

timelines, and opportunities for information and input at key decision-making stages;

® (Quality information and products fostered by compliance with procedural guidelines and use of
“good practices”; and

® Receptivity of decision makers and proponents to the results of the EA, founded on good
communication and accountability.

Further, the 1996 Review proposed two substantive purposes of EA:

First, the immediate aim is to facilitate sound, integrated decision-making in which environmental
considerations are explicitly included. The EA process does so by providing clear, well-organized
information on the environmental effects, risks, and consequences of development options and
proposals.

Secondly, the EA process is usually (but not universally) directed toward achieving or supporting
ultimate goals of environmental protection and sustainable development. These reference or end
goals are variously phrased and framed in EA laws and policies, as are the specific objectives to be

met by the process.®

6.Sadler (1996), p.13.
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. Key Principles of EIA and Procedures

Key Principles of EIA

Effective EIA is achieved through the adoption and application of key principles. These include:

e Proponent is fully responsible for their project including the cost of the application and assessment
process;

e Reliance on participatory approaches: genuine and meaningful public participation at all stages
of the process, and full access to information by the public;

e Application of the precautionary principle;

e Application of the principle of intergenerational equity;

e Conservation of biological diversity and ecological integrity is a primary consideration;

e Improved valuation, pricing and incentives; and

e Effective compliance and enforcement.

To achieve the over-arching goal of sustainable development, EIA processes should use key assessment
mechanisms. These mechanismsreflect currentnorms oninternational environmental law and have become
key features of sustainable development over the past two decades. Many of these mechanisms are
included within the Rio Declaration.

As set forth in the Rio Declaration, the five primary mechanisms are:
1) Reliance on participatory approaches (Principle 10);

3
4) Conservation of biological diversity and ecological integrity is a primary consideration (Principle 4);

2) Application of the precautionary principle (Principle 15);
) Application of the principle of intergenerational equity (Principle 3);

5) Improved valuation, pricing and incentives (Principles 8,12,13 and 16).
Reliance on participatory approaches

A central feature of public participation in EIA processes is to maximize opportunities for the
participation of all stakeholders, including other government departments, NGOs, CSOs, the general
community, whether directly orindirectly affected, indigenous communities and the corporate sector. Best
practice in EIAwill provide for the following: public participation at all stages of the process, from scoping
to decision-making; community participationin the compliance and monitoring stage of the development;
and specific participation strategies for women and indigenous people and their communities.”

7. RioDeclaration1992, Principles 20 and 22.
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Application of the Precautionary Principle

Where there are threats of serious or irreversible environmental damage, lack of full scientific certainty
should not be used as a reason for postponing measures to prevent environmental degradation. In the
application of the precautionary principle, public and private decisions should be guided by :
1) Careful evaluation to avoid, wherever practicable, serious or irreversible damage to the
environment; and

2) Anassessment of the risk-weighted consequences of various options.2

Intergenerational equity

The principle provides that the present generation should ensure that the health, diversity and
productivity of theenvironmentismaintained orenhancedforthe benefit of futuregenerations. Thisrequires
consideration of the impact of a proposed activity or project taking into account any long-term impact.
This could also require consideration of project closure and site-decontamination.

Conservation of biological diversity and ecological integrity

The starting point for the assessment of any development proposalis that conservation of biological diversity
and ecological integrity should be afundamental consideration.? This does not mean that no project canbe
approved thatwillharmthe environment. It merely ensures that harm and damage to the environmentand
society must be justified by the project. The project proponent and EIA consultant must evaluate various
options and propose ways to avoid or reduce the potential harm. If harm is unavoidable, the project plan
must include measures to provide appropriate compensation for the harm.

Improved valuation, pricing and incentives

The use of economic tools is integral to effective EIA. It is particularly important to accurately evaluate
the costs and benefits of projects. Environmental factors should be included in the valuation of assets and
services, including ecosystem services. Additionally the EIA process should adopt the principle of “the
polluter pays”'® meaning that those who generate pollution and waste should bear the cost of containment,

avoidance, or abatement.

One other economic measure is that the cost of goods and services should include the full life cycle of
providing those goods and services, including the use of natural resources and assets and the ultimate
disposal of any waste."

8. Inter-Governmental Agreement on the Environment, signed by the Australian Government and its States and Territories and Local Government, May1,1992,
www.environment.gov.au /aboutus/esd /publication s/intergovernmental-agreement.

9. See for example the National Environment Policy of Myanmar 1994 that makes environmental protection the primary objective in seeking development.

10.Rio Declaration, Principle 16.

1. Rio Declaration, Principles 8,13, and 16.
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Generic EIA Process

Although there are diverse terms in EIA procedures and process, there are broad similarities across EIA

theoryandpractice.Figure1depicts asimplifiedgeneral practice EIA process that includes clear provision
forpublic consultation during the process of EIA preparationandassessment." Thereis also the opportunity
for community participation in the operation stage of the project and in compliance and enforcement.

The followings are the stages of the simplified general practice EIA process. It is useful to review this
process in order to gain a better understanding of EIA theory, policy and practices in the Lower Mekong
countries.

e Screening - determines whether or not a proposal should be subject to the EIA process and, if
so, at what level of detail. In accordance with Principle 17 of the Rio Declaration, the usual trigger
for the preparation of the EIA process is the desire for regulatory approval of a development
project that is "likely to have a significant adverse impact on the environment” or society. Projects
without a “significant adverse impact” may still require some form of environmental and social
impact assessment but to alesser degree. Country environmental assessment systems have often
used a descending level of project assessment from EIA, to initial environmental examinations
(IEEs), to planning assessment. All Lower Mekong countries have adopted a screening process
that lists certain projects that require either EIA or some lesser form of environmental assessment.

e Scoping - identifies the issues and impacts that are likely to be important and establishes the
terms of reference (TOR) for the EIA report. Scoping is usually the stage when the
project proponent considers the specific issues that are to be addressed by the EIA
process. These are usually developed in the TOR. Although this step is usually carried out
by the project proponent together with the EIA consultant, some countries (such as Cambodia
and Lao PDR) have recognized the benefits of including the community at this preliminary stage.

o Examination of alternatives - establishes the preferred or most environmentally sound and
benign option for achieving proposal objectives.

e Impact analysis - identifies and predicts the likely environmental, social and other related effects
of the proposal.

¢ Mitigation and impact management - establishes the measures that are necessary to avoid,
minimize or offset predicted adverse impacts and, where appropriate, incorporates these into an
environmental management plan or system.

o Evaluation of significance - determines the relative importance and acceptability of residual
impacts (i.e., impacts that cannot be mitigated).

o Preparation of environmental impact statement (EIS) or report - documents clearly and im
partially the impacts of the proposal, the proposed measures for mitigation, the significance of
effects, and the concerns of the interested public and the communities affected by the proposal.

12. Li(2008), p. 22.
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Figure 1. Simplified EIA process

o Review/evaluation of the EIS - determines whether the report meets its TOR, provides a s
atisfactory assessment of the proposal(s) and contains the information required for decision
making.

e Decision making - approves or rejects the proposal and establishes the terms and conditions for
its implementation.

e Follow up - ensures that the terms and condition of approval are met; monitors the impacts of
development and the effectiveness of mitigation measures; strengthens future EIA applications
and mitigation measures; and, where required, undertakes an environmental audit and process
evaluation to optimize environmental management.
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Source: Glasson et al. 2005.
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Public Participation in EIA

Principle 10 of the Rio Declaration states:

Environmental issues are best handled with the participation of all concerned citizens, at the relevant
level. At the national level, each individual shall have appropriate access to information concerning the
environment thatis heldby publicauthorities, including information on hazardous materials and activities
in their communities, and the opportunity to participate in decision-making processes. States shall

facilitate and encourage public awareness and participation by making information widely available.
Effective access to judicial and administrative proceedings, including redress and remedy, shall be

provided.

Internationally, public participation is an integral part of the environment assessment process. As a part
of a well-conducted EIA, public participation can assist the process without significant economic costs.
Studies have indicated that EIA accounts for less than 2% of projects costs, for large-scale projects this
could be as low as 0.7%."

Stewart and Sinclair state, “the benefits of public participation have been clearly described in both
theoretical and practical terms . . . [but] the design and implementation of specific public participation
programs remain contentious.™ Some benefits may be intangible, such as better decision-making or the
development of greater trust in government agencies. Other benefits, such as better project design or
efficient environmental management or an effective grievance process, may be difficult to quantify.”>

Also, because public participation falls into a broad spectrum of approaches and practices, choosing the
most effective andrelevant approach canbe difficult. The International Association for Public Participation
(IAP2) has developed a spectrum for public participation (Figure 2).

13.Elliot (2014), p. 29.
14. O'Faircheallaigh (2010), p.19.
15. See Elliot (2014), p. 99 and following for an evaluation of the role of public participation in the EIA process.
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Another approachto public participation places the purposes of public participationinthree broad areas,
depending on their relationship to those processes:

e Asan aid to decision-making which remains separate from the participating public;

e Asamechanism for achieving arole for the public as joint decision makers; and

e As amechanism for reconstituting decision-making structures. '®

It has been suggested that where the underlying rationale for seeking public participation is gaining
access to information, decision makers are likely to seek only the degree of participation needed to elicit
the required information and no more.

16. O'Faircheallaigh (2010), p. 20.
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Atthe other end of the spectrum public participation may be sought by decision makers not just as a way
of obtaining information or testing its robustness, but also to assist with problem solving by suggesting
ideas, concepts, solutions and resources that can be mobilized to address complex environmental and
social issues. Public participation can be a source of creativity and innovation, allowing decision makers
to draw on alternatives that are not present in their existing array of responses.”

Some observers also have noted that when NGOs represent a community or the public and affected
communities are not directly involved, the interests of those communities oftenwillnot be fully articulated
or represented. This has led to the “People’s EIA" approach in Thailand, which aims to facilitate greater
local and public participation in the EIA process by “creating a space where local people can frame and

articulate their needs, values, and priorities! ™

It is not just the strengthening of public participation that is important for achieving better EA in the
region. Other challenges for EIA have been identified. In 2010, the Asian Development Bank (ADB)
togetherwith project partners identified anumber of challenges for EIA. ADB and the Asian Environmenta
Compliance and Enforcement Network (AECEN) jointly organized a regional workshop entitled
“Environmental Impact Assessment in Asia: Good Practices and Capacity Needs"at ADB Headquarters in
Manila, June 9-10, 2010. During the workshop, participants identified the main capacity challenges within
the region, including the following:

e Quality of EIAs - the quality of EIA consultants is currently not adequate. EIAs are not conducted
with enough focus. As a result, there is a need to develop a set of objective criteria for selecting
consultants. In addition, there were not enough staff to review submitted EIA reports. Better
review criteria also need to be developed to assist the review process.

e Public participation - current EIA practices generally do not engage the public properly.

e Official review - genuine public concerns are not adequately addressed, leading to the lack of
community acceptance and continuing opposition to development projects. The involvement of
NGOs and other representatives of civil society needs to be increased especially for complex
projects.'

17. O'Faircheallaigh (2010), p. 21.
18.Li(2008),p.9.
19. ADB and AECEN (2010), p. 21.
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lll. Public Participation in EIA in Lower Mekong Countries

Cambodia

Overview

The legal requirements for EIAs in Cambodia are set out in the Law on Environmental Protection and
Natural Resource Management, 1996 (Chapter IIl) (EPNRM Law) and the Sub-Decree on Environmental
Impact Assessment, 1999 (EIA Sub-Decree). There are also a number of Prakas?® on the procedures
implementing the EIA Sub-Decree 1999:
e Prakas on Guidelines for Conducting EIA Report (49 MoE, March 2000);
e Prakas on Determination of Service Charge for Environmental Impact Assessment Report
Review and Follow-up and Monitoring of Project Implementation (No. 745, October 2000);
e Prakas (Declaration) on General Guidelines for Conducting Initial and Full Environmental Impact
Assessment Reports (No. 376 BRK.BST 2009);
e Prakas on Registration of Consulting Firms for Studying and Preparing Environmental and Social
Impact Assessment Report (No. 215 Brk MoE 2014); and
e Prakas on Establishment of the Technical Working Group for Reviewing and Commenting on the
EIAReport (No. 063 Prk MoE 2014).

There is also a Sub-Decree 146 on Economic Land Concessions (ELC), 2005, which requires environmental
assessment of ELCs. Article 7, clause 5 of Sub-Decree 146 states that “if the initial environmental and
social impact assessment indicates a medium or high degree of adverse impact, arrange for the conduct
of a full environmental and social impact assessment”

Cambodia is currently preparing a new EIA Law.?' However while the final draft is due to be presented to
the Council of Ministers in June 2015, this review examines the existing situation under the Sub-Decree
on EIA19909.

It has been observed that the Ministry of Environment (MoE), which is in charge of environmental
assessments, has remained a relatively powerless agency in natural resource matters, especially when
comparedto the Ministry of Agriculture, Forestry,and Fisheries.?* Thisis not helped by the fact that the EIA
Sub-Decree lists “other government agencies” as stakeholders in the EIA process (along with community
representativesand NGOs) that can openly challenge an EIA. The agency that is authorized to oversee the
implementationoftheForestryLawandthe1999Sub-DecreeonElAistheMinistryof Agriculture, Forestry,and
Fisheries, with a track record of pro-development policies in the forestry sector.?3

EIA Procedure

The EPNRM Law stipulates that an EIA shall be done on every project and activity, private or public, and
shall be reviewed and evaluated by the Ministry of Environment before being submitted to the Royal
Government for decision (Article 6).

20.A"Prakas" is aregulation promulgated by a Ministry to implement a law.
21. Schulte and Stetser (2014).

22.i(2008),p.12.

23.Tan (2004), cited in Li(2008), p.12.
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Figure 3 reflects the EIA procedures from the General Guidelines for Developing Initial Environmental
Impact Assessment (IEIA) Report and EIA Report published in September 2009. It should be noted that
the current EIA process in Cambodia requires an |EIA for all projects as a scoping process to determine
whether a full EIA is required.

Figure 3. EIA procedures from the General Guidelines for Developing Initial and EIA Reports

Fraject type nat foll under the list of
projects subfect to IEIAJEIA

(e )

Project types foll under the Iist of
projects subfect to IEIAJEIA
[ IEIA

Significant Sociol &
Enwvironmental Consequence
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Environmental Protection, which from CDC/PISC
shall be Included in the IEIAJELA |
dewveloprment. Howewer, the

Sub-decree from the MOE on

] IEIA Required
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L5

public participation hasyet to be - ™
developed. (See text in section Final Reglstration Certificate
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Source: General Guidelines for Developing Initialand EIAReports, MoE, N.376 BRK.BST, September 2009.

With respect to public participation, public involvement is “encouraged” in the EIA Sub-Decree (Article 1)
but no concrete requirements are stipulated. Additionally, the EIA Sub-Decree contains no requirements
for consideration of alternatives or information disclosure. Article 7 of the EPNRM Law provides that the
MokE shallencourage public participationin “environmental protectionandnaturalresources management!
Article8alsorequires the MoE to develop a sub-decree onpublic participationand access to information.

To date this has not been done. The MoE has developed Prakas on preparing an EIA report.

The responsibility for reviewing and monitoring EIA for projects is at two levels, national and provincial.
For projects with less than US$2 million in investment, the responsibility for reviewing and monitoring
is delegated to the provincial department of environment, but these departments do not have adequate
capacity for effective EIA implementation. Also, due to weaknesses in the legislation, it is difficult to
enforce penalties for non-compliance and violations. The overall effectiveness of EIA implementation in
Cambodia is therefore considered to be low.*4

24. ADB and AECEN (2010), p.17.
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The EIA Sub-Decree identifies the specific project types covered by EIA. In total these cover four areas:
industry, agriculture, tourism, and infrastructure. Under each area there are anumber of specific projects
types listed. This list had been attached as an annex to the EIA Sub-Decree. According to the list, the
current EIA in Cambodia is project-based rather than referenced to significant environmental impact.

All investment-project applications and all projects proposed by the state shall have an IEIA, report of
pre-feasibility study, or an EIA as specified in Article 6 of EPNRM Law (Article 7). A copy must be submitted
to the Project Approval Ministry/Institution and the MoE.

The MoE is to review and provide recommendations on the |IEIA or the EIA to the competent
organization within the period determined in the Law on Investment of the Kingdom of Cambodia. If the
MoE does not respond to the findings and recommendations (as described in Article 15 and 17) within a
30-day period, the Project Approval Ministry/Institution will assume that the revised IEIA or EIA report
has complied with the criteria of this sub-decree. The EIA Sub-Decree stipulates 30 days as the timing for
processinganEIA andresponding to the project proponent andrelevant ministry. The project owner must
acknowledge the findings and recommendations of their IEIA/EIA report(s) that have been approved by
the MoE, before they can proceed with project implementation.?

EIA Practices in Cambodia with Respect to Public Participation

The EIA Sub-Decree states that public participation in the implementation of the EIA process is
“encouraged" in order to take into account the conceptual input and suggestions of the public prior to the
implementation of any project. According to the general guidelines, public participation is implemented
at three levels:
1) Local level - project developers, local authorities such as heads of villages, chiefs of communes,
and affected people or representatives of local communities;
2) Provincial level - project developers, concerned agencies at the provincial level, local authorities
(district level), and NGOs; and
3) National level - project developers, line ministries, provincial level authorities, and NGOs.

Project proponents and EIA consultants are responsible for implementing public participation provisions
in the EIA. As these are not specific there are no legal requirements or standards for EIA consultants to
comply with. There is also no standard against which the MoE can measure the level or effectiveness
of public consultation unless by reference to safeguards issued by ADB or International Finance
Corporation (IFC).

It has been recognized that that only a small number of projects complete the IEIA / EIA process under
the existing EIA Sub-Decree. A clear consequence is the considerable weakness of the EIA process to
effectively engage with affected communities.

25. Li(2008), p.19.
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Lao PDR

Overview

Since the establishment of Lao PDR in 1975 and the adoption of a new constitution in August 1991, a
number of laws and regulations have been created. The Ministry of Science and Technology was created
in 1984 and became the Science, Technology and Environment Organization in 1993, changing in 1999 to
the Science, Technology and Environment Agency under the Prime Minister's Office. The Agency became
the Water Resources and Environmental Administration in 2008, and was then upgraded into the new
Ministry of Natural Resources and Environment (MONRE) in 2011 by merging with parts of the National
Land Management Authority and the Geology Department, as well as the Protection and Conservation
Divisions of the Department of Forestry.28

The 1999 Lao Environmental Protection Law (EPL 1999) established a framework for the
management of environmental resources with the objective of conserving and facilitating the
sustainable use of naturalresources. The Environmental and Social Impact Assessment (ESIA) Department
within MONRE is responsible for overseeing the implementation of the EIA process. MONRE issues
environmental compliance certificates (ECCs) for projects that have successfully completed the EIA
process and coordinates with line agencies to carry out follow-up (compliance) monitoring and evaluation.
Project proponents are required to submit regular monitoring reports to MONRE based on their
Environmental Management and Monitoring Plans (EMMPs).?7

Underthe EPL1999thereis anobligationto protect the environmentin Articles 4 and 5and the requirement
to conduct EIA contained in Article 8.

There have been anumber of changes in the environmental assessment regime in Lao PDR over the past
decade. The first EIA regulation was issued in 2000 and upgraded into Lao PDR Decree of Environmental
Impact Assessment 2010 (EIA Decree 2010), the most recent EIA decree.?® It prescribed the thematic
issues tobe covered and the outputs expected at the different stages of the EIA process (preconstruction,
construction, operation, and closure stages), and it addresses two categories of investment projects
requiring environmental and social assessments:
e Category 1: Investment projects, which are small or create fewer impacts on the environment and
society, and require IEEs;
e Category 2: Large investment projects which are complicated or create substantial impacts on
the environment and society, and require ElAs.

The Ministerial Agreement on the Endorsement and Promulgation of List of Investment Projects and
Activities Requiring for Conducting the Initial Environmental Examination or Environmental and Social
Impact Assessment provides the list of projects thatare in Category 1and Category 2. Inaccordance with
the Prime Minister's Decree on Compensation and Resettlement of People Affected by Development
Projects No.192/PM, all projects that require resettlement and compensation, and hydropower projects
over 15MW require ESIA.

26. Wayakone and Makoto (2012), p.1655.
27.Wayakone and Makoto (2012), p. 1658.
28.No.112/PM, 16 February 2010.
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In December 2013 two Ministerial Decrees were passed to implement the provisions of Articles 21
and 22 of the Law on Environmental Protection (Amended) No. 29/NA 2012. These were Process of
Environmentaland Social Impact Assessment of the Investment Projects and Activities No.8030/MONRE,
17 December 2013 (Ministerial Instruction on ESIA 2013) and the Ministerial Instruction on the Process of
Initial Environmental Examination of the Investment Projects and Activities No.8029/MONRE, 17 December
2013. These Decrees maintain the distinction between the IEE and EIA processes. It appears from these
decrees that the EIA Decree 2010 has been replaced.

In Lao PDR EIA is now subject to the Ministerial Instruction on ESIA 2013. This covers every investment
project that causes or is likely to cause environmental and social impact (Article 1.1). Articles 2.14 and 2.15
provide details of public participation in EIA. These are discussed below.

EIA Procedure

The Lao PDR Environmental Impact Assessment Guidelines 2012 (EIA Guidelines 2012) contain
detailed provisions for the preparation of EIA and IEE reports inLao PDR. The guidelines run to some 140
pages. The EIA Guidelines 2012 were developed by MONRE in consultation with line agencies, provincial
governments, project developers, and EIA consultants, and with technical assistance from a team of
experts from the international consulting company Grontmij and the Finnish Environment Institute
(SYKE).? The EIA Guidelines 2012 were based on practical experience in preparing and reviewing EIAs in
Lao PDR, as well as in other developing and industrialized countries.

The EIA Guidelines 2012 were drafted in line with the following : the Lao PDR EIA Decree 2010 for
category 2 projects (i.e,, those identified as having significant potential impacts [Article 2]); recent
guidelinesissuedunderthe Decree;and other legislationand guidelines in Lao PDR. The EIA Guidelines 2012
arealsobroadly inaccordance with the Ministerial Instruction on ESIA 2013. However, the EIA Guidelines
2012 were developed to implement the EIA Decree 2010. This Decree appears to have been repealed by
the Ministerial Instructionon ESIA 2013. Inwhich case, itis likely that the EIA Guidelines 2012 are no longer
applicabletoEIAinLao PDR.Nevertheless, for the purposes of this Report an examinationhas beenmade
of the EIA Guidelines 2012.

The EIA Guidelines 2012 identify that the normal project planning cycle will generally include the
following phases:

e Pre-feasibility;

Feasibility;

Design and procurement;
Pre-construction;

Construction or survey-exploration;

Operation; and

Decommissioning, closure and post-closure.

29. EIA Guidelines 2012, Preface.
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During each phase, the developer is required to undertake investigation and consultation activities to
minimize the environmental and social impacts of a project.

The EIA Guidelines 2012 provide a detailed overview of EIA process:

ElAis alegal requirement for all projects that may have a significant adverse impact on the environ
mentand/or society.EIAis therefore aregulatory tool to identify and minimize adverse environmental
andsocialimpacts, andto ensure that proper management and mitigation measures are implemented.

AnElAshould consider the environmentalissuesinall project phases, including planning, pre-feasibility,
feasibility, design and procurement, preconstruction, construction, operation, decommissioning,
closure, and postclosure. The EIA helps the project developer to prepare a project in consideration
of its consequences on the environment without threatening its technical and economic feasibility.

AnEIAshould considerall biological, physical, social, economic, health culturaland visual components
of the environment that could be affected by a project. It offers the possibility of analyzing and defining
the relations andinteractions between the factors having aninfluence onthe ecosystems, resources
and quality of life of the population and communities.3°

The EIA Guidelines 2012 contain detailed definitions to assist in the implementation of EIA.

The Definitions also include references to public participation:

Involvement - the process of consulting and disseminating information on an investment project to
gather comments from people or groups who are likely to be affected by, gain benefits from, or have
aninterest inthe project. The comments are to be used as references in preparing and deliberating on
aninitial environmental examination (IEE), environmental impact assessment (EIA) report, or environ
mental and social management and monitoring plan (ESMMP). Involvement can take the form of
meetings with stakeholders at all levels, or with those who are likely to be affected by the investment
project during all phases of the project.

Project Affected People - a natural person, legal entity, or organization that is directly or indirectly
affected, or likely to be affected, by the investment project. The people may be affected by legal
expropriation of land or real estate, changes of land category, and impacts on the ecological and
environmental systems in the their settlement areas.

Stakeholders - persons, groups or communities external to the core operations of aproject whomay
be affectedby the project orhave aninterestinit. Thismay include individuals, businesses, communities,
or local government (IFC, 2012).

30. EIA Guidelines 2012, p. 6.
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One of the key issues in the Ministerial Instructions on EIA (2013) is the focus on scoping and screening.
Although project scoping and screening are not defined in the Ministerial Instructions on EIA 2013, there
are detailed definitions in the EIA Guidelines 2012.

Project Screening means study and analysis of data contained in a proposed investment project to
determine whether the project requires initial environmental examination (IEE), or environmental
impact assessment (EIA).

Scoping means the process of determining the scope of the environmental impact assessment
(EIA), i.e., the data that need to be collected and analyzed to assess the impacts of the investment
project on the environment. The primary objective of the scoping process is to produce a terms of
reference (TOR) for preparation of an environmental impact assessment report.

The EIA Guidelines 2012 identify the main responsibilities of the project developer. These are:

e To send an investment application form to MONRE to enable MONRE to determine the scale of
the project;

e Toprepare ascoping report and TOR for the EIA report;

e Toprepare the EIAreport, environmental and social management and monitoring plan (ESMMP),
and development plans;

e Toconduct public consultation meetings during preparation of the EIA;

e Incorporate mitigation measures in the design and procurement documents;

e To improve the ESMMP frequently, and implement the mitigation measures during the
pre-construction, construction, operationand decommissioning, closure and post-closure phases;

e To carry out monitoring and auditing activities as stipulated in the ESMMP3'!

Chapter 2.3 of the EIA Guidelines 2012 outlines the EIA process. The EIA process requires completion of
a screening and scoping report and TOR for EIA activities prior to preparation of the EIA report. For the
project screening, the project developer shall submit an investment application to MONRE. The project
developer shall utilize the list of projects subject to EIA, in addition to considering the significance of the
potential impacts of the project. MONRE will make a decision based on the information provided by the
project developer as to whether the proposed project will have to undertake an I[EE or an EIA.

During the project scoping, the project developer will prepare a scoping report and detailed TOR for
preparation of the EIA report.3*Section 3 of the EIA Guidelines 2012 provides guidance on how to prepare
the scopingreport and the TOR.MONRE will revise, comment on and approve the scopingreportand TOR
before the projectdeveloper begins preparing the EIA report. Preparation of the EIA report, ESMMP and
development plans will require consultations with the local authorities and PAP.

31.EIA Guidelines 2012, p. 9.
32. Ministerial Instructions on EIA (2013), Part I, Screening and Scoping.
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The EIA Guidelines 2012 describe this consultation process. Figure 4 indicates the most important steps
toundertake during preparation of EIAreports, especially withregard to public consultation. MONRE will
conduct an administrative and technical review of the EIA report, ESMMP and development plans. The
projectdeveloperwillberequiredtorevise the EIAreport, ESMMP and development plans to comply with
the consolidated comments provided by MONRE and those of the panel of experts.

Figure 4. Responsibilities during preparation of EIA reports
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Source: EIA Guidelines 2012, p.12.

Scoping

Scoping is the first phase in carrying out EIA studies.?3 The project developer is responsible for
preparing the scopingreportand TOR for preparing the EIA study. When completed, these documents shall
be sentto MONRE for comments and approval within15days under Art 2.4 of the Ministerial Instructions

on EIA (2013).

33. Ministerial Instructions on EIA (2013), Article 2.3.
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Scoping is a fundamental phase in the EIA process,34 which:

e Defines the study area, area of influence, time boundaries, project phases, and potential
stakeholders;

e Starts the process of understanding the applicable regulations and standards, and their context
for project design and completion of the EIA process;

e Makes a provisional identification of impacts, which provides focus on the environmental and
social issues that need to be addressed in subsequent EIA studies;

e Provides anindication of what baseline data and information are required, and how to obtain it;

e Provides an opportunity for consultants, relevant authorities, project developers, interested and
affected parties to express their views and concerns regarding the proposal before an EIA
proceeds;

e Enables an efficient assessment process that saves time, resources, costs and delays;
e |dentifies potentially-affected communities and other stakeholders with an interest in the project.

During scoping, the likely key environmental impacts and risks of the project are identified in a
preliminary manner. The scoping phase establishes the framework of activities and impacts that require
further investigation during the EIA study. One of the main reasons for scoping is to limit further
investigation to those issues that are most important for decision-making and efficient, sustainable
project execution.

According to the EIA Guidelines 2012, the scoping report should include the following main sections.
A proposed table of contents for the scoping report is presented in Appendix 2 of the Guidelines.

e Executive summary;

e Context of the project;

e Overview of the policy, legal and institutional framework;

e Project description and alternatives;

e Description of the environment;

e Key potential environmental impacts and mitigation measures;
e Public consultation and disclosure; and

e Conclusions and recommendations.

Following scoping, MONRE will review the scoping report and approve the TOR.3>

The project proponent is thenrequired to prepare the ESIAreport including the ESMMP. The ESIAreport
will be reviews by MONRE in conjunction with other line agencies. MONRE is required to hold consulta-
tion meeting with relevant stakeholders including PAP and provide comments to the project proponent.
This may require further assessment if resettlement is required.3® The ESMMP has to be prepared in
Lao language and is subject to review and approval prior to the issuance of the ECC by MONRE. The ECC
document is the formally approval the ESIA report and the ESMMP. MONRE is able to suspend the

ECC should the project proponent not comply with the ECC or the ESMMP.,

34.EIA Guidelines 2012, p.13.
35. Ministerial Instructions on EIA (2013), Article 2.4.
36. Ministerial Instructions on EIA (2013), Article 2.8.
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EIA Practices in Lao PDR with Respect to Public Participation

The involvement of PAP and other stakeholders is outlined in Ministerial Instructions on EIA (2013)
Articles 2.14 and 2.15 however these are fairly limited to receiving information about the project and
participating in consultation meetings. While the project proponent is required under Ministerial
Instructions on EIA (2013) Article 2.18 to provide information to MONRE, Article 2.20 details the
information to be made available to PAP and other stakeholders by the project proponent.

This includes:
e Information about the project proponent;
e The Social and environmental impacts of the project;
e TheESIAreports;
e Mitigation measures proposed;
e The proposedbudget for ESMMP; and
e Any breaches of the obligations of the project proponent.

With respect to public consultation in EIA, Article 2.5 of the Ministerial Instructions on EIA (2013) and
section3.8 of the EIA Guidelines 2012 on Public Consultationand Disclosure detail the information required
tobeincludedinthe EIA report.3” Involving the public in the preparation of the EIA report is fundamental
to increasing the understanding and acceptance of the project, to understanding how the project may
affect their living conditions, as well as to identifying impacts and issues that are not immediately obvious
to the team preparing the EIA report.

In the Lao PDR, the project developer shall undertake a process of consultation during the EIA study
involving the affected communities and the project stakeholders.38 According to the EIA Guidelines 2012
consultation shall be conducted in coordination with local authorities on a continuous basis starting as
early in the EIA process as possible.

According to the EIA Guidelines 2012 the following sub-sections should be included in the “Public
Consultation and Disclosure” section of any draft EIA report:
e Methodology and approach;
e Summary of consultation activities undertaken:
- Overview of consultation activities;
- Summary of the opinions of the people or communities consulted.
e Results of consultations during project scoping:
- Issues identified by stakeholders and groups affected by the project;
-How these issues were taken into account.
e Recommendations for consultations to be undertaken during the EIA Studies.

The EIA Guidelines 2012 also provide a detailed description of groups to be consulted during the scoping
phase (see Box1).Public consultationis recognized as animportant responsibility of the project proponent,
andis as acrucial step toward building understanding and acceptance of the project by the stakeholders.
Public consultation provides the proponent with feedback and information about “valued
environmental components” of the communities affected by the project.

37.EIA Guidelines 2012, p. 24.
38. Ministerial Instructions on EIA (2013), Article 2.12.
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Box 1. Checklist of groups and individuals to be consulted during the scoping phase

1. Government Authorities
e National, provincial, district and local authorities;
e Authorities responsible for pollution control. including water, waste,
soil. noise and air pollution:
e Authorities responsible for protection of nature, cultural heritage and
the landscape;
e Health and safety authorities:
Land use control. spatial planning and zoning authorities:
Authorities in neighboring countries where trans-boundary impacts
may be an issue.
2. Other Interested Parties
e Local, national and intemational environmental. social and
development interest gmups!:
¢ Government departments responsible for agriculture, energy, forestry,
fisheries, etc., whose interests may be affected;
e International agencies whose interests may be affected. e.g.. Mekong
River Commission:
e Local employers” and business associations. such as chambers of
conunerce, trade associations, etc.;
e Mass organizations such as Lao Women's Union, Lao Youth Union.
Lao Front for Reconstruction, etc.
Employees" organizations such as trade unions;
Groups representing users of the environment, e.g.. farmers, fishermen,
women using NTFs for their own consumption and trade. tourism
operators; Research institutes, universities and other centers of
se
3. The General Public
e Landowners and residents:
e Ethnic groups in the affected area
¢ Elected representatives and community figures such as religious leaders
or teachers;
e Local community groups, residents' associations. etc..
e General members of the local and broader public.

Source: EIA Guidelines 2012, p. 23.

It can be seen from Figure 4 that in Lao PDR public consultation is seen as a spectrum of participation
and as part of the continuum of the EIA procedure. The consultation process is an ongoing activity that
will take place throughout the project implementation cycle. The scoping report should define the future
consultation process in terms of the following:

e Objectives of consultations during preparation of the EIAreport;
e The participants who will be involved in future consultations; and
e Information disclosure.
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The public participation process under the ideal situation can be broken down into four key sequential
phases, each of which is a prerequisite for the next:

e Information gathering: collection of baseline data from the public to feed into the description of

the environment and impact prediction;

e Information dissemination: stakeholders are informed about the project;

e Consultation: stakeholders are given the opportunity to voice their views about the project; and

e Participation:anextension of consultation, where stakeholders becomejoint partners in the design
and implementation of projects (mitigation measures, community development activities, etc.) and take
part in decision-making.3°

While the project proponent is clearly responsible for community consultation during the scoping phase,
during preparation and review of the EIA report and the ESMMP, MONRE, the local administration, the
responsible agencies, and the project proponent shall organize consultation meetings at the village, dis-
trict, and provincial levels. These consultation meetings provide a forum for PAP and other stakeholders
to share their opinions and provide their comments on the report and plans, from the first drafts through
the final drafts.4°

The community consultation process will continue throughout the construction, operation and decom-
missioning, closure and post-closure phases. The ESMMP

Report should define the future consultation process in terms of:

e Objectives of the consultation for each project phase;

e Consultation committee(s);

e Complaint and grievance mechanisms; and

e Disclosure.#
Article 2.14 of the Ministerial Instructions on EIA (2013) provides that the people affected by the project
and other stakeholders should participate in discussions on implementation of the environmental and
social activities, as well as the ESMMP of the investment project. Article 7 (7) of the EIA Decree 2010
provided that people affected by the project and other stakeholders have the right and duty to make a
written proposal to solve the environmental and social problems caused by the investment project to the
local administrations at each level, or directly to MONRE if the problems have not yet been solved. This
part was not included in the Ministerial Instructions on EIA (2013).

Complaints and grievances mechanisms

Under the EIA Guidelines 2012 the project proponent is required establish a complaints and grievances
mechanism related to environmental and social issues arising during the construction, operation and
decommissioning, closure and postclosure phases.#? It is suggested that this mechanism be managed by
the project developer with involvement of local authorities.

The introduction of a grievance mechanism is an important step to allow an ongoing involvement of the
community in the resolution of disputes.

39. EIA Guidelines 2012, p. 64.
40.EIA Guidelines 2012, p. 64.
41.EIA Guidelines 2012, p. 86.
42.EIA Guidelines 2012, p. 85.
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Access to information

Article 2.20 of the Ministerial Instructions on EIA (2013) provides details of the information that is required
to be disclosed to the public, including the ESIA report, the EMMP, the ESMMP and EIA budget and any
other information required to be disclosed by MONRE. This is to be in Lao and local language. There is a
provisionthat allows information to be withheld by MONRE uponrequest by the project proponent. There
is no provision that the information is in English.

The EIA Decree 2010 required that the project proponent make suitable information available to stake-
holdersinalanguage and format thatis understandable to themtofacilitate meaningful consultation with
groups affected by the project, civil society organizations, and NGOs active in the project area. The EIA
Guidelines 2012 still require the project proponent to provide stakeholders sufficient time to review and
understand the project and its issues to enable them to participate effectively during consultation. For
the public consultation meetings, the project information provided to the people affected by the projects
and the stakeholders should include the scoping report and the presentation materials. This information
was to be provided in Lao and in English.#3 There is no equivalent Article in the Ministerial Instructions
on EIA (2013).

According to the EIA Guidelines 2012, disclosure of information is an important part of the project
proponent's engagement process during the construction, operation and decommissioning, closure, and
post-closure phases. At the start of the construction phase, the project developer should prepare and
distribute informational materials about the construction activities. Information disclosure should be
focused on the local and district levels.

The EIA Guidelines 2012 provide that allinformational material shall be providedin Lao and in English, and
writteninnontechnical terms to make it easy to understand by the population.#4Under the EIA Guidelines
2012the public consultation continues throughout the EIA preparation phase. The project proponent must
undertake a process of consultation during the EIA study involving the affected communities and the
project stakeholders. Consultations should take place on a continuous basis starting as early as possible
inthe EIA process.#®

Articles 12 and 13 of the Lao PDR Decree on Compensation and Resettlement of People Affected by
Development Projects*® describes additional requirements when the project involves resettlement and
compensation. The Public Involvement Guidelines provide information on the dissemination, participation,
and consultation activities to be carried during the EIA process.#’

The overall public participation process in the Lao PDR EIA Guidelines 2012 is quite comprehensive. It
starts at the scoping phase and continues to the operation and decommissioning phase. The actual scope
of public participationinthe Ministerial Instructions on EIA(2013) and the EIA Decree 2010 is more limited.
Wayakone and Makoto observe that while public participation is required under Lao PDR EIA Guidelines
2012, thelack of independent and active NGOs and the reliance on the project proponent to undertake the
consultationwithout supervision or review fromMONRE provides agap between the theory and practice. 4

43.EIA Guidelines 2012,3.8.1.3, p. 26.
44.EIA Guidelines 2012, p. 87.

45.EIA Guidelines 2012, p. 62.
46.N0.192/PM, 7 July 2005.

47.EIA Guidelines 2012, p. 64.

48. Wayakone and Makoto (2012), p. 1662.
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Myanmar

Overview

The Ministry of Environmental Conservation and Forestry (MOECAF) was formed in 2010 and
demonstrates the government's commitment to improving the planning and management of natural
resources and the environment. The Environment Conservation Law 2012 (ECL 2012) provides the legal
basis forimplementing arange of enhanced environmental management measures. Currently the regulations
to enact the ECL 2012, including regulations and technical guidelines on environmental safeguards and

pollution abatement are being developed.4?

The government is working to put in place the policies, laws, and regulations needed to properly manage
the country's naturalresources and environment. These encompass: (i) environment policy and legislation;
(ii) asustainable development strategy; (iii) forest policy and master planning; (iv) a biodiversity protection
area system:; (v) soil conservation and land rehabilitation programs; (vi) disaster risk reduction planning;
and (vii) mining legislation.

The Myanmar National Environment Policy was adopted in1994. The policy states:

The wealth of the nationis its people, its cultural heritage, its environment and its natural resources.
The objective of Myanmar's environmental policy is aimed at achievingharmony and balance between
these through the integration of environmental considerations into the development process to
enhance the quality of the life of all its citizens. Every nation has the sovereign right to utilize its
natural resources in accordance with its environmental policies; but great care must be taken not to
exceed its jurisdiction or infringe upon the interests of other nations. It is the responsibility of the
State and every citizen to preserve its natural resources in the interests of present and future
generations. Environmental protectionshould alwaysbe the primary objective in seeking development.

The Foreign Investment Law 2012 and Foreign Investment Rules 2014 (FI Rules), implements the
Government's approach to foreign investment and to promote sustainable economic development by
growing foreign investments in Myanmar. The investors have to carry out their activities in a way not to
cause environmental pollution or damage in accord with existing laws.

Article 34 of the FI Rules provides that for proposals for capital-intensive investment projects
designated by the Myanmar Investment Commission (MIC), which need to assess environmental and
socialimpact,and EIA or socialimpact assessmentreport shall be attached together with the investment
proposal. This is then referred to MOECAF for initial assessment and review.

The ECL 2012 provides the overview on environmental protection in Myanmar.

EIA Procedure

The Environment Protection Rules 2014 (EP Rules) establish a framework for EIA in Chapter XI. MOECAF
is to determine which projects, categories of plan, businesses or activities that are required carry out

environmental impact assessment.”® The EP Rules would allow for a two-tiered system of IEE or EIA.>'

49. http://www.adb.org/sites/default/files/linked-documents/icps-mya-2012-2014-ena.pdf.
50.EP Rules, Article 52.
51.EP Rules, Article 53.
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ElAs or [EEs are to be carried out by qualified and registered third party consultants.>? Proposed projects
must include an Environmental Management Plan (EMP) that is to be submitted together with the IEE or

EIA. These are to be submitted prior to the project being approved®3 and are to be assessed by MOECAF.

The EP Rules also make provision for an Environmental Impact Assessment Report Review Body with the
experts fromthe relevant government departments and other government organizations.>* MOECAF may

approve the EIA or EMP following approval of the proposed project by the EIA Report Review Body.>> The
EP rules do not make any specific reference to public participation or community consultation.

The Environment Impact Assessment Procedures Draft 2014 (Draft EIA Procedures) detail the proposed
ElIAsysteminMyanmar. These are stillbeing refined and developed. Although there have been some com-
munity workshops to inform civil society and the private sector on the Draft EIA Procedures, there has
been no formal public consultation process on the procedures.

Chapter 2 of the Draft EIA Procedures provides that “all Projects undertaken in the Republic of the Union
of Myanmar by any ministry, government department, organization, corporation, board, development
committee, local government or authority, company, cooperative, institution, enterprise, firm, partnership

or individual having the potential to cause significant adverse impacts, are required to undertake IEE or
ElA and to obtainan ECCinaccordance with this Procedure! The Draft EIA Procedures includes a screening
Annex listing those projects required to carry out either an EIA or IEE.

The Draft EIA Procedure establishes an EIA Report Review Body.

The current draft the EIA process does not address specific matters in relation to resettlement or in
relation to Projects that may have an Adverse Impact on Indigenous People. These must prepare further
assessment in accordance with the respective Rules and Procedures of other Ministries.

The Draft EIA Procedures provide that EIA consultants must be registered with MOECAF. No EIA or IEE
may be conducted unless the consultant of firmis registered.

The Draft EIA Procedure provides a standard process for IEE or EIA (Figure 5):
e Selectionand check of the EIA expert;
e Screening;

e Scoping:
- Information disclosure and consultation;
-Scoping report and EIATOR,;
- Revision/approval/conditions within 15 days.

EIA investigation;
ElAreport;
ElAreview process;
ECCissuing;

Appeal process.

52.EPRules, Article 56.
53.EP Rules, Article 52.
54.EP Rules, Article 58.
55. EP Rules, Article 61.
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Figure 5. EIA procedures in Myanmar : the EIA process
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Source: prepared by Martin Cosier, Vermont Law School, and Matthew Baird for presentations in 2014.

EIA Practices in Myanmar with Respect to Public Participation

Under the Draft EIA Procedures, the project proponent shall undertake the following public consultation
process inregard to an EIA type project:

e Discloseinformationabout the proposed project to the publicand civil society through local media,
including by means of the prominent posting of legible sign boards at the project site which are
visible to the public; and

e Arrange consultation meetings as advised by the ministry, with local communities, people
potentially affected by the project, local authorities, community based organizations, and civil
society.

In addition, the EIA process provides for the scoping of projects that should include consultation with
PAP. Consultation and information disclosure about the project is required at the Scoping Stage. Under
the Draft EIA Procedures, the EIA shall “consider the views, concerns, and perceptions of stakeholders,
communities and individuals that could be affected by the project or who otherwise have an interest in
the project. The EIA should include the results of public consultations and negotiations with the affected
populations on the environmental and social issues. Public concerns should also be taken into account in
assessing impacts, designing mitigation measures, and selecting monitoring parameters.
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During the EIA preparation phase, which occurs after the TOR has been finalized with MOECAF, the project
proponent shall undertake the following consultation process:

1) Timely disclosure of all relevant information about the proposed project and its likely adverse
impacts to the public and civil society throughlocal and national media, the website of the project
proponent, at public places such as libraries and community halls and sign boards at the project
site visible to the public;

2) Arrange consultationmeetings at national, state and local level with PAPs. authorities, community
based organizations, and civil society;

3) Consultations with concerned government organizations including MOECAF, the concerned sector
ministry, regional government authorities, and others; and

4) Field visits for the MOECAF and concerned government organizations.>®

The EIA report must also include a section on the public consultation process, including the comments
from PAP.

Figure 6. EIA preparation and review
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Source: Included in the Draft EIA Procedures.

Figures 6 and 7 show the processes of EIA preparation and approval. Following submission of the draft
ElAreport to MOECAF, it will be made public, MOECAF will arrange public consultation meetings and the
EIA Review Report Body will examine the EIA report, the EMP and either recommend the project be ap-
proved, amended or rejected. If approved, MOECAF will then issue an ECC for the project.

56. None of the details are clarified in the Draft EIA Procedures. This must be subject to further guidelines.
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The project proponent is liable for monitoring and compliance with the EIA, EMP and ECC. There is no
requirement for the project proponent to establish any community consultative committee or grievance

mechanism for PAP.

Figure 7. EIA approval
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Source: Included in the Draft EIA Procedures

The Draft EIA Procedures also provide for an appeal process. This is applicable for both the project pro-
ponent and those potentially adversely affected by the project.

The Draft EIA Procedures donot make any provision for acommunity consultative committee or grievance

committee to be established. Likewise, public participation and community involvement in the operation
phase and in the monitoring and enforcement of the EMP is not specified.
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Thailand

Overview

The first mandatory provisions for EIA in Thailand were issued in 1975. By Section 46 of the Enhancement
and Conservation of Nation of National Environmental Quality Act 25351992 (NEQA 1992), The Ministry
of Natural Resources and Environment (MONRE) with the approval of the National Environment Board,
has the power to specify the type and size of projects or activities requiring EIA.

Under Article 67 of the Constitution of Thailand of 2007,°7 any projects and activities which may cause
severe adverse impacts to the community with respect to environmental quality, natural resources and
healtharerequiredto prepare Environmental and Health Impact Assessment (EHIA). Projects and activities
which are required to prepare EHIA are issued in the Ministerial Notification of MONRE.

EIA Procedure

Part 4 of NEQA1992 establishes the EIA systemfor Thailand. The procedure depends on whether a project
requires Cabinet approval or not.

In the case of the project or activity that is required to prepare EIA, the project or activity of a
government agency or of a state enterprise which requires the approval of the Cabinet, the EIA report
has to be submitted to the National Environment Board for its review and comments and then submitted
to the Cabinet for consideration.

NEQA 1992 does not have any provisions on public participation and information disclosure with respect
to EIA. Section 6 provides rights for participation and access to information in general matters of envi-
ronmental conservation.

The 2007 Constitution and the Guidelines prepared by MONRE provide that a project is required to hold
public participation at least twice. This will occur at the start of the preparation of the EIA report for the
public toreview the TOR of the project and the scope of the study, and during the preparation of the draft
ElAreport including the proposed prevention and mitigation measures. In the case of a project requiring
EHIA it requires four public meetings.

The project has to disclose information at the office of local authorities, project site and communities,
in accordance with the Prime Minister Office Rule on Public Hearing (2005) at least consisting of the
following information:

e Rationale and objectives of the project;

Main points of the project;

Project proponent;

The project site;

Products and outcomes of the project, including positive benefits that each stakeholder group

will receive from the project;

e Negative impacts that might happen to the people living or working in area and neighboring areas
of the project site and general public including prevention, mitigation and remediation measures;
and

e Theestimated project cost.

57.The 2007 Constitution was abrogated on May 22, 2014.
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In accordance with the Official Information Act (1997), the Office of Natural Resources and
Environmental Policy and Planning (ONEP) must disclose EIA Reports to any individual if requested.

Other than including private projects and activities, the EIA report has to be reviewed and approved by
the ExpertReview Committee (ERC) appointed under the National Environment Board prior to obtaining the
permit for construction or operationfrom a legally authorized permitting agency. The ONEP of MONRE is
charge of EIA, coordinating with permitting agencies and the Secretariat of the committees of experts.

Five stepsand corresponding tasks of the EIA process are established and public participationis included
in all steps as well.
1) Screening comprises of initiation of the project, site evaluation and local authorities involvement;
2) Scoping comprises of site selection, scope of EIA and public and stakeholders' involvement;
3) Report preparation comprises of consultant selection, draft report preparation and dataacquisition/
public input/opinion;
4) EIA review comprises of final report preparation, EIA expert panel review for private project
submitted to permitting authority, for government project submitted to National Environmental
Board and to the Cabinet; and
5) Monitoring comprises of project owner submitted report, follow-up by permitting authority and
monitoring by a third-party.

Figures 8 and 9 depict the EIA process in Thailand.

Guidelines for preparation of the EIA report for a project or activity which may seriously affect a com-
munity with respect to quality of environment, natural resources and health are provided by ONEP. The
EIA report must include a summary containing the description, location and alternative location and
operationalmethod of the project or activity. [t must report onimpacts which may significantly affect the
environment, protectionand remedy thereof and investigation and examination of environmental impact
and conclusion. Furthermore, the main report must contain an introduction, followed by sections on the
location of the project or activity, description, existing environmental conditions and evaluation of the
alternatives, measure for protectionandremedy of environmentalimpact, compensationand summarizing
table.

For larger scale projects that may cause significant impacts, the EIA report must be submitted to ONEP
to be reviewed and for recommendations to be made. EIA have to be prepared by a consulting firm that
is registered by ONEP.
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Source: ONEP (2012), p.11.

The official contents of an EIA report and preparing system are well-organized in Thailand. The EIA
reports must be submitted to the ONEP to be reviewed and given a recommendation. Well-established
environmental legislation and EIA guidelines such asrules, procedures, and acceptable methods and how
to prepare thereport, guidelines for evaluation of health impact assessment, guidelines for consultation
with the public and interested parties, forms of the report, certificate for report preparation, list of the
persons preparing the report, and form forreport submission, have beenclearly identified and formulated.
ONEP uses a listing method as a key quality control instrument for accuracy and veracity of the reports.
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Figure 9. Approval process for projects or activities which may seriously affect community with
respect to the environment, natural resources and health, and are required by law or not required
by law to be approved by the cabinet
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However, information providing for the general public regarding EIA techniques and any relevant
factors affectingenvironmental quality, display on the ONEP website (http://www.onep.go.th/eia/ENGLISH/

eia_eng index.htm), are limited.
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EIA Practices in Thailand with Respect to Public Participation

It has been observed that with 35 years of EIA operation in Thailand, it is still regarded by industry as an
undesirable burdenondevelopment. Consequently, there are many examples of attempts to minimize the
perceived burden of EIA, including avoidance.

As noted above, the NEQA 1992 does not provide any significant rights for public participation and public
consultation. The Thai Constitution 2007 gives greater weight on environmental decision-making to the
community. Rights of a person to, receive information, explanations and reasons from government/state
agencies before granting a license to undertake a project or activity and their right to express opinions for
consideration (Section 57); rights to preserve and restore their customs and culture (Section 66); and
rights to participate in the preservation and exploitation of natural resources and biodiversity, and in the
projection, promotion and conservation of the quality of environment, are all stipulated in the previous
Constitution. Furthermore, the rights of a community to take legal action against a government/state
agency or enterprise are also stated in the Constitution.®

In August 2008, ONEP developed a Guidelines for Public Participation in the EIA Process (in Thai), which
sets out the guidelines as to how the public should participate and be heard before the proposed projects
take place. ONEP also established an EIA Improvement Committee thatis responsible for preparing further
guidelines to identify mechanisms to improve the public participation process.

The Thailand Board of Investment produced an Investment Guide on Environmental Regulation in 2014
(BOI 2014) provides details on the types of projects required EIA and EHIA including the content of the
relevant reports and the processes followed by ONEP. However it does not refer to any details on public
participation.

It has been proposed that all stakeholders must have a chance to participate in the EIA process. Twenty
groups of stakeholders were identified as follows:
1) Local communities which would be impacted;
2) Project owners;

) Expert panels at the central government;
) Local expert panels;
) Regional and/or provincial natural resources;
) Monitoring agencies;
) Local authority for natural resources;
) Local administrative offices;
) Independent environmental organization;
) Educational institutions;
11) Civil society organizations;
12) Medig;
13) National Environmental Board;
14) ONEP;
5) EIA consultants:

16)

17)

18)

19)

20)

3
4
5
6
7
8
9
0

1

Concerned citizens;

General public;

Regional government offices;
Permitting authorities; and
The Cabinet.

58. The 2007 Constitution was abrogated on May 22, 2014.
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The level of participationis dividedinto four levels for each type of stakeholder and at various steps in the
EIA process (depending on the nature of the projects and public participation needs). The four levels are:
1) Informed/public disclosure;
2) Consulted/public hearing;
3) Involved in making decision/public committee; and
4) Voted/public consensus.>®
The Guidelines are not available in English and it is not clear how the details in the
Guidelines are applied in specific cases in Thailand.

Vietnam

Overview

Vietnam is a civil code jurisdiction based on socialist legal theory and French civil law.®° The Constitution of
the Socialist Republic of Vietnam was adopted on November 28, 2013.61

Environmentalregulationisrelatively recentinVietnam.The 1992 Constitution provided that the national's
land, forests, wildlife, water, and natural resources belong to the people Vietnam and are to be managed
by the government and the specific groups it may appoint.®?

The Law of Environmental Protection was introduced in 1994 and was updated and replaced by the
Law on Environmental Protection 2005 (LEP 2005). More recently the Parliament passed the Law on
Environmental Protection 2014 (LEP 2014), which updated and replaced the Law on Environment
Protection 2005.

Vietnam also has a number of other laws relating to environmental protection including:
e Lawonland(2003);
e LawonForestry Protection (2004);
e Law on Biodiversity (2008); and
e LawonMinerals (2010).

The Ministry of Natural Resources and Environment (MONRE) was established in 2002 to manage Vi-
etnam's natural resources and environment.?3 The National Environmental Administration of MONRE
helps to manage national environmental protection activities throughout Vietnam and there are
Departments of Natural Resources and Environment for the provinces and the five cities under central
government administration.®4

The Vietnam Environment Administration (VEA) was established in 2008. A new procedure regulates
the function, tasks, mandates, and organization of the VEA.®5 The VEA performs the functions of assisting
the Minister for Natural Resources and Environment in the execution of state management tasks
regarding environmental protection including the compliance with and enforcement of the LEP 2014. The
Environmental Police Agency was established in 2007 to conduct inspections and apply administrative
sanctions for environmental violation.®® Despite the extensiveness of Vietnam's environmental protection
andnaturalresources managementsystem,“in practice environmental policy is crippled by weak, inconsistent,
and often arbitrary enforcement” ¢/

59. Pantumsinchai and Panswad (2003).

60.ABA (2014), p. 811.

61. http://envietnamplus.vn/Home/The-Constitution-of-the-Socialist-Republic-of-Vietnam/20141/45126 vnplus.
62. ABA (2014), p. 812.

63.ABA (2014), p. 812.

64. ABA (2014), p. 812.

65. Decision No. 25/2014/QDD- TTg dated March 25, 2014 of Prime Minister (effective on May 15,2014).

66.ABA (2014), p. 812.

67.ABA (2014), p. 812.
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The Constitution of Vietnam outlines the major elements of environmental protectionin Vietnam.Relevant
to the issues of public participation in EIAs are Articles 2 and 14 dealing with human rights and citizens'
rights. Article 30 provides for aright to lodge complaints about illegal acts of agencies, organizations or indi-
viduals with competent agencies, organizations, or persons.

EIA Procedure

The amended Law on Environmental Protection 2014 (LEP 2014) requires EIAs to be prepared at the time
of the project feasibility study. One important aspect of the EIA process in Vietnam is that MONRE is not
involved in the screening and scoping phase and does not approve the TOR for the EIA. MONRE becomes
involved in a proposed development project is when the EIA is submitted to it under Article 23.

The Decree Providing Strategic Environmental Assessment, Environmental Impact Assessment and
Environmental Protection Commitment No. 29/2011/ND-CP®8 and Appendices | and Il provide the list of
projects requiring strategic environmental assessment (SEA) or EIA. This Decree replaced a number of
decrees relating to the previous regime on EIA.

Large infrastructure development, in particular hydropower, mining, and economic land concessions, all
would be covered, in theory, by the requirement to conduct SEA. In addition EIA would be required for
projects falling into the following categories :
1) Projects in which investment is decided by the National Assembly or Prime Minister;
2) Hydropower project with a capacity of more than1MW;
3) Oiland gas projects;
4) Mineral exploitation with an annual volume above 50,000 m3; and
5) Projects involving relocation and resettlement of more the 300 houses.

Economic land concessions are not specifically listed in Appendix |l. But projects that change the use of
forestareasorareasundertworice crops per year withanarea of 10-50 hadepending ontype of forest will

requireanEIA. Investment projects not requiringan EIA require an environmental protection plan (EPP).%

Section 3 of the LEP 2014 outlines the requirements for SEA, EIA, and EPP in Vietnam for designated
projects. Article 19 provides that owners of projects must prepare EIA. These must be submitted to the
competent state agencies for approval and must be formulated at the same time at the feasibility study
reports of the projects (Figure 10). The contents of the EIA are outlined in Article 22. These are further
detailed in Article 17 of the SEA/EIA Decree 2011.

Previously, Article 20.8 of the LEP 2005 required the EIA report to include the opinions of the
commune/ward or township People’s Committee and representatives of the “population communities”
in the project location, including opinions against the project location or environmental protection and
mitigation measures. However under the LEP 2014, consultation is now only required with “agencies,

organizations and communities that are directly impacted by projects! 7°

Once the EIA is submitted to MONRE, it is assessed either by Ministry staff or by a relevant provincial
level committee. Article 25 of the LEP 2014 provides that the assessment must be undertaken within 20
days of the final modification of the EIA.

68. April18, 2011.
69.LEP 2014, Article 29.
70.LEP 2014, Article 21.
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Article 25 also makes clear that other investments licenses and construction and operation permits may
be granted only after EIA reports have been approved, and Article 27 sets out the responsibilities of the
project proponent to implement the environmental protection requirements in the EIA report.

Previously, projects were allowed to commence operation only after the local commune had been
informed of the approval and the contents of the EIA, and the local populationhad been publically informed
of environmental protectionsolutions and pollution discharge limits, and that the EIA report and conditions
and environmental protection measures have been fully implemented.”’ This has been removed from the
requirements under the LEP 2014.

The EIA approving authorities are also required to notify the Commune and People's Committees of the
EIA approval and the content of the approval. There is no specific requirement that these documents, or
the EIA documents themselves are public documents. There is also a requirement that certain projects

not requiring SEA or EIA are required to make written environment protection commitments.”

With the adoption of the LEP 2005, EIA requirements at all stages of environmental management
were established for the first time in Vietnam. Environme tal management issues had to be addressed
in EIA reports and the project proponent was required to prepare an Environmental Management and
Monitoring Program (EMMP). This EMMP was required to document the elements of an environmental
management plan including a budget for environmental management activities and requirements for
institutional arrangements.

71.LEP 2005, Article 23.1.
72.LEP 2014, Articles 29 and 33.
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Aseahial Mothatiy ntl

proponent of decision i.e.

approval of rejection of the EIA
information

granted)

Source: Clausen (2011), p.138
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EIA Practices in Vietnam with Respect to Public Participation

Article 21 of the LEP 2014 requires that project owners shall consult agencies, organizations and
communities that are “directly impacted by projects” 3 However there is no clear expression of the
requirements for this consultation. Clausen et al. identified three major shortcomings in current EIA policy
and practice relating to public participation in Vietnam.

Firstly, consultation requirements relate to contact with local authorities, namely the Commune
Peoples Committee and Fatherland Front through letters and/or meetings. There is norequirement
foropenpublicinvolvement and norequirement or guidance provided onmore effective consultation
methods. While these bodies are considered by the Government to be representative of communities,
the hierarchical political system in Vietnamensures they are often under pressure from higher
levels of government to give theiragreement to projects. They therefore donot always accurately
reflect the opinions and concerns of local communities, particularly disadvantaged or voiceless
groups in Vietnamese society such as landless households or ethnic minority groups that can be
the most significantly affected by projects. Secondly, requirements for the timing of consultation
during the EIA process are still unclear; the proponent can effectively choose when to conduct
consultation and inmany instances this consultation is carried out a point in the process when it is
too late to have any significant input. Finally, despite a provision in the LEP 2005 that public in
volvement is required during EIA appraisal, the requirement for this involvement is limited to
notification following the approval (or non-approval) of an EIA. There is no mechanism for the
appraisal authority to receive the views of the public on the proposal during its appraisal.”

Thereisnospecificreference topublic consultationinthe Hydropower Decree 2008. Although Article
7.4 requires that the “detailed land-use master plans and plans must take into account opinion of dam
owner and communities of lakeside communes, ensuring publicity, transparency and fairness. Additionally
the land-use master plans and plans must be publically available at the offices of the People’'s Committee
for public inspection.

The LEP 2014 provides that projects and activities required to undertake an EIA shall report
their environmental information to environmental management agencies. Article 131 requires certain
environmental information to be made public, including EIA reports, SEA reports and EPPs. However it
is not clear if the draft EIAs and supporting information including EMPs are to be made available prior to
approval of
the project.

73.LEP 2014.
74.Clausen et al. (2011), p.141.
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IV. Comparative Analysis of EIA in Lower Mekong Countries

There are many similarities between EIA procedures and general approach to EIA and environmental
assessment in the Lower Mekong countries. Some counties commence the EIA process at the screening
stage. However it is recognized that including the community even earlier, at the project-feasibility or
scoping stage, would provide even better results.

All five Lower Mekong countries provide for a system of screening, although the lists of projects vary
between countries. All five countries also provide for at least two levels of assessment. This could be
some type of |EE and an EIA (as in Cambodia, Lao PDR, and Myanmar). In Thailand there is the provision
for EIA and Environmental and Health Impact Assessment (EHIA).

One other difference between the countries is also the level at which EIA is made law. In Cambodia
EIA is currently a sub-decree, although a new draft EIA law is being developed. In Myanmar, the EIA is
establishedbyrule, one step below alaw, and the details are contained in procedures that are alevel below
the status of a law. In Thailand, the law requires EIA but the details are in ONEP guidelines, similar to in
Vietnam. In Lao PDR, a Ministerial Decree covers EIA, with details covered in guidelines.

One major weakness that can be identified is the need for EIA procedures to be elevated to legislation
enacted by the Parliament. This will strengthen the status of EIA through the region.

Not all countries provide for scoping and none formally provide for public participation at the scoping
stage in the substantive EIA law or regulation. In Cambodia this participation is done by the MoE in an
informal manner. In Thailand, ONEP's guidelines provide for public participation. The ONEP guidelines
derive their authority from provisions of the 2007 Constitution. Now that the Constitution has been
abrogated, it is uncertain if those guidelines are legally enforceable.

An examination of the laws and regulations in each of the five countries also identifies a lack of clarity in
three importantaspects of public participation. The firstaspect is who should be consulted (which people
or communities). The second aspect is when those people should be consulted. The third aspect is what
information should be provided to those people and how should it be provided.

Thailand provides the clearest guidelines on who should be consulted, while the Lao PDR EIA Guidelines
2012 provide the greatest details on who should be consulted and when, along with some guidance as to
how this should be done.

All countries are weak in specifying clearly what information is to be available to the community or the
public in general. While most countries require the approved EIA to be a public document, in some coun-
tries it is not clear if this includes the full documentation and conditions attached to the approval of the
EIA (e.g., Cambodia and Vietnam).
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Thefinalobservationtobe madeinthe comparative assessment is that the emphasis of all countriesis on
the preparation and evaluation of the EIA. Only Lao PDR clearly extends the role of PAP and community
participation to the monitoring and compliance stage of the project. This is a major area of weakness in
current EIA practice in the region and one that should be addressed.

Table 2provides anoverview of the EIAlaws intheregion. It presents amultiplicity of laws, regulations and
guidelines covering EIA. Although all the laws are available in English, some guidelines are only available
in the national language (such as in Thailand). This may make it difficult for investors and EIA consultants
to be certain of their obligations. There is sometimes a lack of clarity in what is required under

national EIA legislation. In most cases, the national legislation does not clarify who is to be informed and
consulted with by the EIA consultant and what information should be provided to stakeholders. Often,
the right to access information is not specified by the EIA legislation and in some cases it is difficult to
determine if the community can have access to the draft EIA, the final EIA, or the EMP.

Likewise it canbe difficult toestablishif the ECC or the EMP and project commitments are available to the
community or are public documents. There is no doubt that the uncertainty of this makes it more difficult
for communities and stakeholders to effectively engage in meaningful consultation.
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Table 3 is an attempt, following the reviews of national EIA legislation and regulations and any
available policies, to identify the range and scope of public participation that must be undertaken in the
EIA process. It identifies five stages:

1) Screening;

2) Scoping;

3) ElAreport preparation;

4) ElAreport evaluation;

5) EMP/ESMMP preparation; and

6) Compliance and enforcement.

Table 3 is not designed to be comprehensive, rather to identify the nature and scope of public
participation during each of these stages.

Table 4 looks at the specific regulatory provisions (including guidelines) dealing with the availability of
information to concerned stakeholders. While there may be a legal right for a community to participate
in the EIA process, this is not backed up by a clear provision that allows access to the information about
the project. For example, in Vietnam there is a requirement that directly impacted communities should
be consulted at the project preparation stage and yet the EIA itself may not be a public document, even
after it is approved. It must be publicized at the Commune People’'s Committee but not to the general
community. By comparison, the Myanmar draft EIA procedures require all these documents to be published
on a publically accessible web-site.
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Gaps and Weaknesses in Public Participation in EIA

The implementation of EIAs in the Lower Mekong countries is very often too late, commencing when the
major project decisions (including site, design, and construction preparation) already have been made,
thereby rendering the EIA a mere formality.”> ElAs also have been depicted as an exercise in rationalizing
predetermined outcomes, rather than a means for providing independent and rigorous analysis upon
which sound decisions are based.

One of the issues raised in EIA is the difficulty to obtain coordination between different government
agencies and between different levels of government. Mostly major projects are assessed at a national
level and require coordination between different ministries. In the cases of Cambodia, Thailand, and
Vietnam, the authority bestowed upon the environment ministry as the responsible body for assessing
and managing the EIA process often is trumped by more powerful, often sectoral, ministries such as the
Ministry of Agriculture, Forestry, and Fisheries in Cambodia; the Ministry of Agriculture and Cooperatives
in Thailand; and the Ministry of Planning and Investment in Vietnam.”® Development-orientated bodies
such as the Council for the Development of Cambodia or the Myanmar Investment Commission often
operate in @ manner than can reduce the ability of the environment ministries to promote best practice
for EIA.

Looking at the EIA process, there are four particular stages where there is a need for public participation:
1) Screening/scoping;
2) Preparation of IEE/EIA report by the EIA consultant;
3) Evaluation of EIA report by the delegated authority (e.g. Ministry of Environment); and
4) Post-approval monitoring, compliance, and enforcement.

It is clear that if public participation and community involvement occur at the earliest stage in the EIA
process, namely the screening/scoping stage, this willhelp to ensure that the views of the community and
PAP are most strongly considered by the EIA consultant, the project proponent and the government. It
would seem logical that community views may lead to more significant project modifications if expressed
during the design and valuation stage.

Once extensive design and planning work has been undertaken, it may be more difficult to incorporate
changes and alternatives and this will also increase the cost of the project.

Across theregion there are some gaps and weaknesses inthe process of public participationin EIA during
the screening/scoping stage and the EIA preparation and evaluation stages. The following areas reflect
the most significant weaknesses in the current EIA regimes in the region.

e Under existing law and regulations, public participation is mostly encouraged but not mandatory,
thus in practice public participation is determined by the project proponent.

e Public participation provisions do not mention how the public should be informed about the EIA
process, the venue at which the public should gain access to EIA reports, and at which stages of
the EIA process the project developers should involve public participation.

75 .Li(2008),p.7.
76.Li(2008),p.9.
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e Guidelines on public consultation are too general. It is left relatively open as to what type of
methodology and approach shall be used during consultations. Public participation of project
affected populations (particularly minorities) can be impeded by:

- Low integration of some ethnic minority groups into the mainstream society;

- Lack of familiarity with aspects of development projects;

- Lack of political representation of minority groups compared to majority communities; and

- Low literacy among some vulnerable groups and ethnic minorities (language issues need to be
addressed, especially consultations and reports of public meetings and comments in minority
languages).

e Grievance mechanisms or procedures are often missing or not mandatory. There are generally no
requirements for the establishment of a consultative committee for large projects.

e Although there may be legal provisions requiring public participation, the participation of NGOs
may be discouraged or curtailed. The lack of local NGO activity means that public participationin
the EIA process is limited to a large extent to local communities and PAP.

e Legal requirements for the incorporation of public comments and inputs to the EIA reports are not
stated (and thus most probably not involved in deciding which mitigation measures should be
selected).

e Thereisno legal requirement for EIA reports to provide reasons for approval or rejection of public
comments (only to list comments as part of a public participation annex to the EIA report).

e Access to project information and EIA reports can be limited. Without clear laws and guidelines
for public access to environmental information it is difficult to have effective public consultation.

The current assessment of public participation in the EIA process has focused on the stages of the
screening/scoping of the project and the EIA report preparation and review process by the designated
government entity as defined by laws, regulations, and declarations. But the EIA process does not end
when the relevant ministry makes a decision regarding the adequacy and completeness of the EIA/EMP
and issues (or declines to issue) an ECC to the project proponent. What remains to be addressed is the
role and participation of the public in project monitoring during the construction, operation and closure
stages of the concession agreement.

Current regulations and guidelines for public consultation and participation in the EIA process generally
end when the ECC is approved. This is an outstanding weakness in EIA legislation and policy - the lack
of attention to the involvement of the public and the role of civil society after EIA report approval when
project activities have been authorized to begin in the implementation stage.

How, when and where public participation should be included in evaluating the adequacy and
effectiveness of the implemented mitigation measures (to offset or minimize social and environmental
impacts) is an important gap in the EIA process. This gap in the evaluation of the adequacy and effectiveness
of implemented mitigation measures by the project proponent has yet to be addressed in any of the
Lower Mekong countries.

The laws, regulations, and guidelines for public involvement in the EIA process must go further to

include stakeholder inputs and consultations during the post-approval monitoring, compliance, and
enforcement stage of project development.
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There are three aspects of community participation in monitoring, compliance and enforcement. First,
therevised EMP should take into account the concerns of the community and incorporate their views into
the mitigation plan to reduce/minimize environmental and social impacts of the proposed development
project to acceptable levels.

Secondly, the proposed monitoring plan should be developed toreflect design changes resulting from the
ElA process and the relevant ministry should carry out compliance monitoring of what was implemented
on the ground (comparing the implemented mitigation measures to what was shown in the agreed upon
EMP) to verify that commitments made by the project proponent were indeed implemented.

Thirdly, project monitoring by the project proponent (primary) supported by compliance monitoring
(secondary) involving local organizations and the community (stakeholders involved in compliance
monitoring), and possibly by independent thirdparty monitors (tertiary) should verify the adequacy and
effectiveness of the implemented mitigation measures. The project proponent should carry out changes
if required as a consequence of issues identified by compliance monitoring.

Itis suggestedthat public participationplays anintegralandnecessaryrole notonly in project design, impact
assessment, and development of alternative mitigation measures, but in the EMP (both the mitigation
measures and the monitoring program), and in compliance monitoring of the adequacy and effectiveness
of the implemented mitigation measures.

Recommendations for further involvement of civil society in the EIA monitoring, compliance, and
enforcement process is a necessary follow-on step in the project implementation stage. Based on ongoing
experiences of inCambodia, Lao PDR,and Myanmar, it is believed that publicinvolvementinthe EIA process
canbe successfully extended by including NGOs and CSOs in project monitoring activities after the EIAis
approved. CS0Os are one among many stakeholders to be involved in public consultation and monitoring
of proposed development and infrastructure projects. CSOs should become familiar with the proposed
projectdocuments - the EIA, EMP, socialimpact assessment and social development plan.”” CSOs canalso
help to build trust in the EIA process by monitoring the EIA approval process at the

government level.

Involving CSOs in evaluating the adequacy and effectiveness of mitigation measures committed to
and implemented by the project proponent can further improve public participation in the EIA process.
CSOs can be involved as project “monitors” and voice their findings and opinions under appropriate
consultative mechanism or grievance procedures. This is similar to the role of “independent third party
auditors"inmonitoring projects onbehalf of lending institutions. They check what is being implemented on
the ground (the actualimplementation of the project and the mitigation measures by the project proponent)
and cross check against commitments agreed upon during the EIA process, including the approved EMP/
social development plan and other related resettlement and compensation agreements signed between
the government, the project proponent, and PAP.

77.Several comments have beenreceived supporting CSO involvement in the EIA process. Some people believe that CS0s can assist inrepresenting the com-
munity, in providing baseline data, and in addressing impact evaluation issues. EIA consultants can consult with and use inputs from CSOs when developing
the EIA study, evaluating project options, and considering alternative mitigation measures.
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Overall Reflections for Improving Public Participation in EIA in Lower Mekong Countries

Early involvement of the community in environmental and social assessments of development projects
has the potential to maximize the benefits of public participation. The earliest opportunity willmost likely
occur at the screening/scoping stage. Only in Cambodia is there public consultation at this stage. This is
an informal process and not one made clear by law. One need is for the involvement of the community in
the screening/scoping stage of the project. This would require legislative amendments to include scoping
as part of the EIA process and to require the participation of the community and PAP.

All Lower Mekong countries have a screening process. Under the proposed EIA guidelines, the
relevantministry would also be involvedinensuring that the local communities and PAP are includedin the
decisionto conduct an EIA for a particular project. One advantage of this process for Vietnam s that this
would require MONRE to also become aware of potential development projects prior to the preparation
of the EIAreport.

The screening/scoping stage is also the time when appropriate TORs are developed for the EIA reports.
These TORs should reference all relevant environmental and social impacts. Once again, the involvement
of the communities inthe development of these TORs can help ensure that the EIAreport focuses onthose
issues that are likely to cause significant environmental and social impact.

All EIA systems provide for consultation with PAP and the wider community as part of the EIA
preparationstage. The Thaiand Lao PDR guidelines are the most comprehensive. This Report recommends
that the Lao PDR EIA Guidelines 2012 be used as the basis for developing specific regional Guidelines for
Public Participation in EIA for the four major stages of the EIA process,”8 specifically:

1) Screening/scoping;

2) Preparation of EIA report by the EIA consultant

3) Evaluation of EIA report by the delegated authority (e.g. Ministry of Environment) ; and

4) Post-approval monitoring, compliance, and enforcement.

However as part of the development of these regional Guidelines for Public Participation in EIA it
is recommended that the Guidelines have a short, prescriptive format with a checklist to assist all
stakeholders in improving public participation in the EIA process. Keeping the guidelines short will
facilitate both translation and comprehension by PAP. Checklists will provide PAP and relevant
government ministries with an effective management tool.

For example, the guidelines may provide details on the number of meetings to be held and whether the
purpose of a meeting is to inform the community, receive comments from the community, respond to
community concerns, or to inform the community of the final design of the project and the EMP. The
Guidelines may also provide guidance on the notification time required before a meeting should be held,
recommendations about methods of communicating with PAP and stakeholders and list the information
that should be collected about the public consultation process itself.

78.The Thai ONEP Guidelines date from 2008. It was not been possible to source an English version of the Guidelines.
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Additionally the Guidelines can also include a checklist on the information that has been provided to PAP
and other stakeholders. Access to environmental information is a necessary prerequisite to effective
public participation in EIA.”® While all national EIA legislation provides for some access to information
for PAP and other stakeholders, it is not always clear what information needs to be provided, in which
form it should be provided, and when it is to be provided. The use of a checklist that applies to all Lower
Mekong countries would provide clarity for project proponents, EIA consultants, other stakeholders and
relevant ministries.

To ensure that these Guidelines are enforceable it may be necessary for some national EIA laws or
regulations to be amended to allow for scoping within the EIA process. While all countries have formal
screening, not all countries have formally included scoping in the EIA process (such as Cambodia,
Myanmar, and Vietnam).

Additionally, apart from Lao PDR and Thailand, Lower Mekong countries do not have a formal regulatory
requirement that PAP and other stakeholders are consulted or involved in the formulation of the EMP or
EMMP. Changes to legislation or regulation should require that PAP and relevant stakeholders are involved
in the process of finalizing the EMP and are involved in the monitoring and enforcement of the EMP and
compliance with it and other commitments made by the project proponent.

The following recommendations reflect the need to clarify and strengthen public participation in
development projects in line with best practices for EIA and based on international principles of EIA. The
development of Guidelines for Public Participation in EIA that can be applied across the Lower Mekong
region would have significant benefits to all stakeholders by providing clear, consistent, and applicable
guidance for development across the region.

Key Recommendations

1) AmendEIA legislation to adopt public participation at the screening and scoping stage of projects
to enable better considerations of alternative options, including the “no build"option.

2) Develop Guidelines for Public Participation in EIA that provides clear and prescriptive guidance
for government, project proponents, EIA consultants, CS0Os, and the communities on public
participation in environmental assessment of projects.

3) Include in the Guidelines for Public Participation in EIA clear and prescriptive guidelines on the
timing of public participation, the information thatis tobe made available to the public, the number
and type of meetings to be held, and the reporting requirements.

4) Develop a simplified checklist to enable effective implementation of the Guideline for Public
Participationin EIAby project proponents and EIA consultants. This canbe developed for the four
stages of the EIA process from screening/scoping to preparation, evaluation, and compliance/
enforcement.

5) AmendEIA legislation torequire project proponents to establish consultative committees during
the EIA process with PAP to enable issues to be addressed during the EIA preparation, evaluation
and implementation stages.

79. See for example UN ECE (2000), p. 35.
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6) Amend EIA legislation to require project proponents to establish appropriate complaints and
grievance mechanisms for major projects to assist in the resolution of conflicts between project
proponents and PAP, including community participation.

7) Engage NGOs and CSOs in post EIA approval project monitoring to assist in improving public
participation in the implementation and monitoring of Environmental Management Plans (EMPs)
andinimproving compliance with and enforcement of the ECCs and other commitments made by
the project proponent.

The above recommendations are based on the assessment of the EIA systems in Cambodia, Lao PDR,
Myanmar, Thailand, and Vietnam. Because the systems in each country have many aspects in common,
there are anumber of ways that the Guidelines for Public Participation in EIA can contribute to meaning-
ful stakeholder engagement.

Each country requires ministerial guidelines or regulations to implement its domestic EIA legislation.

Lao PDR has the most detailed public participation process in its EIA Guidelines 2012. This could be used
as a model although it would be recommended that the procedures be simplified. A simplified checklist
would assist project proponents and EIA consultants in fulfilling the obligations for stakeholder partici-
pationin EIA.

The recommendations above are in accordance with the Bangkok Declaration on the ASEAN

Environment (1984). Through the Declaration, ASEAN Member States sought to:
[S] trengthen the use of EIA process and extended Cost-Benefit Analysis for minimizing the adverse
effectsandforensuring proper consideration of environmental valuesin all projects and programmes
under government that are likely to produce significant environmental impact and its gradual
extension to the private sector including industry.

The promotion of EIA and public participation in environmental assessment also provides a clear signal
of the commitment to the one of the aims of the ASEAN Charter:

To promote sustainable development so as to ensure the protection of the region’s environment,
the sustainability of its natural resources, the preservation of its cultural heritage and the high
quality of life of its peoples 8°

80. ASEAN Charter Article 1(9), (emphasis added).

Mekong Partnership For the Environment 52



References

American Bar Association, International Year in Review, 2014

Asian Development Bank (ADB). 2009. Safeguard Policy Statement. Manila.

Asian Development Bank (ADB) and Asian Environmental Compliance and Enforcement Network (AECEN).
2010. Proceedings of Regional Workshop on Environmental Impact Assessment in Asia: Good Practices and
Capacity Needs. Paper presented at ADB Headquarters, Manila, June 9-10.

Board of Investment of Thailand (BOI). 2014. Guide on Environmental Regulations. Bangkok.

Clausen, et al. 2011. “An evaluation of the environmental impact assessment system in Vietnam:
the gap between theory and practice” Environmental Impact Assessment Review, Vol. 31,136-143.

Craig, D., and M. Jeffrey. 2010. Non-Lawyers and Legal Regimes, In D. K. Leary and B. Pisupati
(Eds.), The Future of International Environmental Law. United Nations University, Tokyo: United
Nations University Press.

Elliot, Mandy. 2014. Environmental Impact Assessment in Australia, Theory and Practice. Annandale,
Australia: Federation Press. Environmental Law Institute (ELI). 2009. Establishing a Transboundary

Environmental Impact Assessment Framework for the Mekong River Basin: An Assessment of
the Draft Mekong River Commission TbEIA Framework. Washington, D.C.

Environmental Resources Management (ERM).2002. Development of anEIA/SEA System for the Lower Me-
kong Basin: Background Review and Proposed System prepared for the Mekong River Commission. London.

Frankel.R.2014. TheRole of Civil Society Organizations inImproving and Monitoring Infrastructure Projects:
Examples and Best Practices. Paper based on a Presentation at the Workshop on Hydropower ElAs: Best
Practices and Lessons Learned, Yangon, Myanmar, November 8.

Kersten, Charles M. 2009. “Rethinking Transboundary Environmental Impact Assessment." The
Yale Journal of International Law, Vol. 34:173,178.

King, P. 2014. Transboundary EIA and Climate Change in the Greater Mekong Subregion (GMS). Paper
presented at the Stimson Center-MFU Workshop on Finding Solutions to Equitable Hydropower
Development Planning in the Lower Mekong Basin, August 28-31, Mae Fah Luang University, Chiang Rai,
Thailand.

Koh, Kheng-Lian. 2009. ASEAN Environmental Law, Policy and Governance, Selected Documents, Vol. 1.
Singapore: World Scientific Publishing.

53 Mekong Partnership For the Environment



Li, Jennifer C.2008.Environmental Impact Assessments in Developing Countries: An Opportunity for Greater
Environmental Security? Working Paper No. 4. Falls Church, VA: Foundation for Environmental Security and
Sustainability.

Morgan, R K.2012."Environmental Impact Assessment: The State of the Art” Impact Assessment and Project
Appraisal, 30(1), 5-14.

Morrsion-Saunders, Angus, and Francois Retief. 2012. “Walking the sustainability assessment
talk - Progressing the practice of environmental impact assessment” Environmental Impact As
sessment Review, Vol. 36, 34-41.

O'Faircheallaigh, Ciaran. 2010. “Public participation and environmental impact assessment :
Purposes, implications, and lessons for public policy making” Environmental Impact Assessment Review,
Vol.30,19-27.

Office of Natural Resources and Environmental Policy and Planning (ONEP). 2012. Environmental Impact
Assessment in Thailand. May. Pantumsinchai, Pranee, and Thongchai Panswad. 2003. Improvement of EIA
Process in Thailand. Technical Report. Bangkok: MONRE.

Sadler, B.1996. Study of the Effectiveness of Environmental Assessment. Ottawa: Ministry of Supply and
Services Canada.

Schulte, William J., and Ashlee Stetser. 2014. “On the path to sustainable development: An Assessment
of Cambodia's Draft Environmental Impact Assessment Law,’ Cambodian Law and Policy Journal, Issue 3,

December.

United Nations (UN).1992. Rio Declaration on Environment and Development. Annex | to the Report of the
United Nations Conference on Environment and Development, Rio de Janeiro, June 3-14.

United Nations Economic Commission for Europe (UN ECE). 2000. The Aarhus Convention: An
Implementation Guide. New York and Geneva: United Nations.

Wayakone, Sengdeuane, and Inoue Makoto. 2012.“Evaluation of the Environmental Impacts Assessment (EIA)
SysteminLaoPDR! Journal of Environmental Protection, Vol. 3No.12,1655-1670. doi: 10.4236/jep.2012.312182.

World Commission on Environment and Development (WCED).1987. Our Common Future. Oxford University
Press.

Mekong Partnership For the Environment 54



Annex 1: International and Regional EIA Frameworks

International EIA Law Framework

There is no single, unified body of international law or treaty governing EIA." Principle 17 of the Rio
Declaration? was a clear international statement on the importance of EIA (as a national instrument) as
away to assess the potential impacts of those projects that are likely to have a significant impact on the
environment. Although most domestic EIA laws rely on the principles outlined in the Rio Declaration to
assess impacts, it has been recognized that there are gaps between these laws and the practice of EIA.

The United Nations Economic Commission for Europe (UN ECE) has been at the forefront in developing
mechanisms that both support and enhance the role of domestic EIA law as well as examining ways that
EIA can assist in the regional context. The two most internationally recognized instruments relating to
environmental assessment are the following;
1) The Convention of Environmental Impact Assessment in a Transboundary Context (Espoo
Convention); and
2) The Convention on Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters (the Aarhus Convention).

Eachof theseinternational instruments draws from the existing international environmental laws norms.
Each of these instruments reflects the procedural nature of EIA.

The Convention of Environmental Impact Assessment inaTransboundary Context (Espoo Convention)

As a consequence of the adoption of EIA in most member states in Europe, in 1987 a Group of Experts
fromUNECE elaborated onElAinatransboundary context. The Convention was negotiated from1988 to
1990 and the Conventionwas opened for ratification from September 3,1991. The Convention enteredinto
forceonSeptember10,1997. At present there are 44 parties to the Espoo Convention, includingmembers
of the European Union, the Russian Federation, and the United States.

It is important to note that the Espoo Convention is process-oriented. Under the Espoo Convention the
Parties shall take “all appropriate and effective measures to prevent, reduce and control significant
adverse transboundary environmental impact from proposed activities’3

The obligations under the Espoo Convention extend to an obligation to require project level EIA, notify
potentially affected countries, provide access to information to potentially affected parties, and allow
comments andbeinformed onthe final decisionwithrespect to the project.# The Espoo Convention provides
alist of activities in Appendix | that are covered by the Convention and a minimum list of information that
should be included in the EIA in Appendix Il.

The Espoo Convention is important as it is based on international environmental law norms and provides
access to information and the right to participate and be informed of potential adverse impacts from
activities having a transboundary impact.

1.Kersten (2009), p.178.

2. Allmembers of ASEAN except Brunei are signatories to the Rio Declaration.
3.Espoo Convention, Article 2.

4. Articles 3-6 of the Espoo Convention.
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Convention on Access to Information, Public Participation in Decision- Making and Access to Justice
in Environmental Matters (Aarhus Convention)

One of themostimportant elements of EIAis the need for effective public participation. Inorder to achieve
effective public participation, there isaneed for the community to have access to the information prepared
by the project proponent and by government concerning the project and its potential impact. Principle 10
of the Rio Declaration reflects these fundamental requirements.

The Aarhus Convention was concluded as part of the UN ECE “Environment for Europe” process and
entered into force on 30 October 2001.° It has been recognized as having global significance for the pro-
motion of environmental governance.®

The Aarhus Convention contains three mains pillars:
1) Therights of the public to access information about the environment and development;
2) The requirement for public participation in environmental assessment of specific development
projects;’ and
3) Therights for the public's access to courts and tribunals for justice in environmental matters ®

As of 7 January 2014, there were 46 parties to the Convention, 33 parties to the Protocol on Pollutant
Release and Transfer Registers and 27 parties to the amendment on public participation in decisions on
the deliberate release into the environment and placing on the market of genetically modified organisms
(GMO0s).2

The Preamble of the Convention referred to Principle 1 of the Stockholm Declaration on the Human

Environment and Principle 10 of the Rio Declaration on Environment and Development. Principle 10 states:
Environmental issues are best handled with the participation of all concerned citizens, at the
relevant level. At the national level, each individual shall have appropriate access to information
concerning the environment that is held by public authorities, including information on hazardous
materials and activities in their communities, and the opportunity to participate in decision-making
processes. States shall facilitate and encourage public awareness and participation by making
information widely available. Effective access to judicial and administrative proceedings, including
redress and remedy, shall be provided.

5. http://www.unece.org/env/pp/welcome.html; and http://europa.eu.int/comm/environment/aarhus/.

6.D. Craigand M. Jeffrey, (2010), p. 105.

7.Annex1of the Aarhus Convention. These matters also include any activity not specifically covered in the Annex, where public participation is provided for
under an EIA procedure in accordance with national legislation.

8. Aarhus Convention, Articles 4-9.

9. http://www.unece.org/env/pp/ratification.html.

Mekong Partnership For the Environment 56



Mekong Agreement 1995

The role of transboundary EIA (TbEIA) is particularly relevant for Lower Mekong countries. However, no
existing EIA legislation in any of those countries refers to the role of TbEIA.'® The most relevant model for
TbEIA is the Prior Notification, Prior Consultation and Agreement (PNPCA) provision in the Mekong River
Agreement 1995.

The Agreement on Cooperation for the Sustainable Development of the Mekong River Basin was signed in
ChiangMai, Thailand on April 5,1995(The Mekong Agreement). The UN had established the Mekong Commit-
teein1959 but the Mekong Agreement reflected the decision by Cambodia, Lao PDR, Thailand and Vietnam
to establish a regional framework for cooperation along the Mekong Basin.

From the outset, the Mekong Agreement was focused on sustainable development, use, conservation and
management of the Mekong Basin."

Article 3. Protection of the Environment and Ecological Balance

To protect the environment, natural resources, aquatic life and conditions, and ecological balance of
the Mekong River Basin from pollution or other harmful effects resulting from any development
plans and uses of water and related resources in the Basin.

Article 4. Sovereign Equality and Territorial Integrity
To cooperate on the basis of sovereign equality and territorial integrity in the utilization and
protection of the water resources of the Mekong River Basin.

The key to the success (and failures) of the Mekong Agreement has been the need for all parties to act
cooperatively in matters that impinge on the right of each member State to use Mekong River resources.
Additionally, the Mekong Agreement implicitly recognizes that there are many actions that will have a
transboundary impact, not least hydropower but also shipping, irrigation, and fishing.

The Mekong Agreement established the Mekong River Commission (MRC) that included the Council, the
Joint Committee and the Secretariat."? Since that time the work of the MRC has expanded to included sig-
nificant programs to assess and research activities along the Mekong Basin. The MRC in 2011 adopted the
Integrated Water and Related Resources Management-based Basin Development Strategy andits 2011-2015
Strategic Plan.

A key feature of the Mekong Agreement from a regional EIA perspective is the requirement for prior
consultation. Prior consultation is defined in the Mekong Agreement:

Prior consultation: Timely notificationplus additional dataand information to the Joint Committee
as providedin the Rules for Water Utilization and Inter-Basin Diversion under Article 26, that would
allow the other member riparians to discuss and evaluate the impact of the Propesed use upon
their uses of water and any other affects, which is the basis for arriving at an agreement. Prior
consultation is neitheraright tovetothe use norunilateral right touse waterby any riparian without

taking into account other riparians' rights. '

10. The current draft EIA Law of Cambodia includes a limited and conditional requirement for TbEIA.
11. Preamble, Mekong Agreement.
12. Chapter 4. Mekong Agreement.
13. Chapter 2, Mekong Agreement.

57 Mekong Partnership For the Environment



Procedures for Notification, Prior Consultation and Agreement.

One of the key features of the Mekong Agreement, as mentioned above, is the requirement of prior
consultation. This was further enhanced by the Procedures for Notification, Prior Consultation and
Agreement (PNPCA) that were adopted in 2003.

The PNCPA were adopted to promote better understanding and cooperation among the MRC member
countries. The guiding principles of the PNPCA were:

e Sovereign equality and territorial integrity;

e Equitable and reasonable utilization;

e Respect for rights and legitimate interests;

e Good faith; and

e Transparency.'

The aim of PNPCA, similar in substance to the notification requirements under the Espoo Convention,
was to provide other member countries with prior notification of development that would likely have a
transboundary impact. The PNPCA would also allow the impacted party an opportunity to consider the
information contained in the notification and to request further information or clarification. The time for
prior consultationwas set at six months with the possibility of extension." Approval was to be considered
on a case-by-case basis."®

There was arole for both the MRC and the MRC Joint Committee to assist in the transmittal process and
alsotoassistwith the consultation process.” The PNPCA process made good use of the exiting institutional
arrangements, including the National Mekong Committees established under the Mekong Agreement.

The value of the PNPCA process cannot be underestimated, even if it only applies for a limited range
of projects and has been the subject of criticism.”® What is clear from the PNPCA and the Mekong
Agreement is that member countries have agreed to allow prior notification and prior consultation for
activitiesandprojects that may have transboundary impacts. It alsorecognized that asecretariat body was
necessary to assist in the process of notification and consultation.

Consideration of ThEIA by the MRC

Attempts have beenmade by the MRC to advance the idea of a TbEIA framework.In1998 the MRC agreed
to formulate and adopt a system for environmental assessment in a transboundary context.' Following
areport prepared by Environmental Resources Management (ERM) in April 2002, a guideline report was
presentedtothe MRC .2 The ERMreport consisted of aBackground Report and a Proposed System Report.

The Proposed System Report noted that the policy documents were “not intended to supersede or
replace existing EIA requirements in each country” but were proposed as a complementary framework
applicable to those projects that had the potential to cause transboundary impacts. The ERM Proposed
System Report had four parts:

14.PNPCA, Article 3.
15.See PNPCA, Article 5.5.
16.PNPCA, Article 6.
17.PNPCA, Article 5.3.3.
18.PNPCA, Article 4.
19.King (2014).
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1) Introduction to the context and use of the MRC's environmental assessment system;
2) Description of proposed environmental assessment system;

3) Generic guidelines on best practice in environmental assessment

4) Generic TOR for an environmental assessment study reflecting best practice.

The ERM Proposed System also had a number of elements:

) Proposed EIA/strategic environmental assessment (SEA) system for the Lower Mekong basin;
) Proposed policy on environmental assessment in a transboundary context;

) Guidelines on strategic environmental assessment;

) Guidelines on cumulative effects assessment;

) Guidelines on public participation in environmental assessment;

) Environmental impact statement review criteria;

) Proposed sector guidelines to support environmental assessment studies; and

) Proposed training program to support the EIA/SEA system.
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AsKing(2014)noted, since the presentation of these comprehensive reports to the MRCin 2002, little action
has been taken. In 2007 the Thai National Mekong Committee raised a number of concerns with the ThEIA
framework.211n 2009 the Environmental Law Institute conducted afurther review22 and assessed the EIA/
SEA proposed framework in the context of global best practice and provided a revised draft framework >
The MRC remained committed to the implementation of a TbEIA framework in the 2006-2010 Strategic
Plan and the 2011-2015 Strategic Plan.

Since the 2009 review by the Environmental Law Institute, there has been no advancement on the adoption
of the framework.

Asian Development Bank Safeguard Policy Statement

ADB formally introduced environmental assessment into its lending operations in 1979.24 By the time
the current Environment Policy was adopted in 2002, ADB had accumulated more than two decades of
environmental assessment and management experience. During that period, the policy principles and
scope of environmental safeguards evolved from an initial focus on undertaking technical assessment
and mitigation measures to an emphasis on developing and implementing a comprehensive
environmental management plan (EMP). Key elements of EMPs are mitigation measures, monitoring
programs, cost estimates, budgets, and institutional arrangements for implementation. In addition,
the environmental assessment process emphasizes public consultation, information disclosure, and
consideration of alternatives. While procedural compliance has improved over time, the substantive
aspects of compliance remain challenging, including the integration of findings and recommendations
of environmental assessment into project design, borrower/client ownership of EMPs, and effective

implementation of EMPs 2

In 2009 the ADB finalized its Safeguard Policy Statement (SPS). This was the result of the amalgamation of
three previous policies related to safeguards: the

21.King (2014), p. 2.

22.ELI(2009).

23.King(2014), p.1.

24.This was done through a document entitled Environmental Considerations in ADB Operations.
25. ADB (2009), p. 6.
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Environment Policy (2002); Involuntary Resettlement Policy (1995); and Indigenous Peoples Policy (1998).
The objectives of ADB's safeguards are:
1) Toavoid adverse impacts of projects on the environment and affected people, where possible;
2) Tominimize, mitigate, and/or compensate for adverse projectimpacts onthe environmentandaffected
people when avoidance is not possible; and
3) Tohelpborrowers/clients to strengthen their safeguard systems and develop the capacity to manage

environmental and social risks.2®

The ADB SPS sets out the policy objectives, scope and triggers, and principles for three key safeguard areas:
1) Environment;
2) Involuntary resettlement; and

3) Indigenous people.?’

The ADB Environmental Safeguards Appendix 1 includes 11 statements of principle, some of which are
relevant for EIA. Principle 5 relates directly to consultation with Project Affected People (PAP). Principle
6 requires public disclosure of the drat EIA prior to project approval. Specific provisions recognize the
vulnerable position of indigenous people in the development process and thus the ADB requires further
safeguards to protect their rights.

Some of the key points of the SPS include:
e Use ascreening process for each proposed project, as early as possible.

e Conduct an environmental assessment for each proposed project including the assessment of
potential transboundary and global impacts, including climate change. Use strategic environmental
assessment where appropriate.

e Examine alternatives to the project’s location, design, technology, and components and their potential
environmental and social impacts and also consider the “no project” alternative.

e Preparean EMP.
e Carry out meaningful consultation with affected people and facilitate their informed participation.
e Ensure women's participation in consultation.

e Involve stakeholders, including affected people and concerned NGOs, early in the project preparation
process and ensure that their views and concerns are made known to and understood by decision
makers and taken into account.

o Continue consultations with stakeholders throughout project implementation as necessary to address
issues related to environmental assessment.

e Establish agrievance redress mechanism to receive and facilitate resolution of the affected people's
concerns and grievances regarding the project's environmental performance.

o Disclose a draft environmental assessment (including the EMP) in a timely manner, before project
appraisal, in an accessible place and in a form and language(s) understandable to affected people
and other stakeholders. Disclose the final environmental assessment, and its updates if any, to
affected people and other stakeholders.

e Implement the EMP and monitor its effectiveness.
e Do not implement project activities in areas of critical habitats.

26.ADB (2009), p.14.
27.ADB (2009), p. 14.
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e Provide workerswith safe and healthy working conditions and prevent accidents, injuries, and disease.

e Establish preventive, emergency preparedness, and response measures to avoid, and where
avoidance is not possible, to minimize, adverse impacts and risks to the health and safety of local
communities.

The SPS provides for operation implementation. Based on the SPS, meaningful consultation is a process
that:
1) Begins early in the project preparation stage and is carried out on an ongoing basis throughout the
project cycle;
2) Providestimely disclosure of relevant and adequate information that is understandable and readily
accessible to affected people;
Is undertaken in an atmosphere free of intimidation or coercion;
4) Is gender inclusive and responsive, and tailored to the needs of disadvantaged and vulnerable
groups; and
5) Enables the incorporation of all relevant views of affected people and other stakeholders into
decision-making, such as project design, mitigation measures, the sharing of development benefits
and opportunities, and implementation issues.

wJ
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ADB will require borrowers/clients to engage with communities, groups, or people affected by proposed
projects, and with civil society through information disclosure, consultation, and informed participation in
amanner commensurate with the risks to and impacts on affected communities.

Certainproject circumstances may have particularly adverse impact onindigenous people, including projects
with significant adverse environmental impact and projects requiring involuntary resettlement.

Additionally the SPS also requires the establishment through the EIA process of a “grievance redress
mechanism” The aim of this mechanism s to facilitate the resolution of the concerns and grievances of PAP
regarding a project’s environmental and social performance.

The SPS is aimed at complementing and increasing the integrity of the national EIA regimes. In the case of

the Lower Mekong countries, the ADB Safeguards Policy is more stringent than national policies, thus there
is still work to do on projects funded by ADB in the Lower Mekong countries.
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ASEAN

The ASEAN Charter, which came into force in December 2008, includes the following as one of its
purposes:
To promote sustainable development so as to ensure the protection of the region’s environment the
sustainability of its natural resources, the presentation of its cultural heritage and the high quality of
life of its people. (Emphasis added.)®

The purposes of ASEAN also include:
e Toenhance good governance and the rule of law;
e To create a single market and production base;*
e Topromote and protect human rights and fundamental freedoms;*° and
e Topromote a people-oriented ASEAN3'

Article 2 of the Charter also reaffirmed the Principles of ASEAN including, but not limited to, a shared
commitment and collective responsibility, non-interference in the internal affairs of ASEAN Member
States, respect for fundamental freedoms, the promotion and protection of humanrights, the promotion
of social justice, and the upholding of the UN Charter and international law.3

Additionally, the Vision 2020 for the ASEAN Community is one that is “clean and green . . . with fully
established mechanisms for sustainable development...”

The recognition of EIA as a basis for sustainable development in ASEAN was further acknowledged in
the Bangkok Declaration on the ASEAN Environment (1984).33 Through the Declaration, ASEAN Member
States sought:

[To] strengthen the use of EIA process and extended Cost-Benefit Analysis for minimizing the ad
verse effects and for ensuring proper consideration of environmental values in all projects and
programmes under government that are likely to produce significant environmental impact and
its gradual extension to the private sector including industry.34

The Jakarta Resolution on Sustainable Development (1987), stated that “the sustainability of development
requires that development processes and environmentalmanagement be conductedinanintegral manner”
and further noted that “the integration of environmental considerations into the development process
requires thatinternational and regional cooperation be further heightened and intensified”3> The Jakarta
Resolution resolved that ASEAN Member States “adopt the principles of sustainable development to
guide and to serve as an integrating factor in their common effort!

The Manila Declaration on Intensifying ASEAN Minerals Cooperation, signed in Manila on 16 Oc-
tober 2008, recognized the importance of cooperation of the development of mining. The policy
directions adopted for the minerals sector included to ensure the development of mineral resources to
“maximise the benefits to the community and the national economy”andalso to “encourage cooperationto
development policy guidelines and standards for ASEAN Best Mining Practices to promote environmentally
and socially sustainable mineral development in the ASEAN Region” (emphasis added). This is in
line with the ASEAN Strategic Action Plans of the Environment that have been developed since 1978.

28.ASEAN Charter Article 1(9).
29. Article 1(5).
30. Article1(7).
31. Article1(13).
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There have also been a number of high level accords and declarations signed by ASEAN Environment
Ministers over the years. These include the Kuala Lumpur Accord on Environment and Development
issued on19 June 1990, the Singapore Resolution on Environment and Development on 18 February 1992,
the Jakarta Declaration on Environment and Development on 18 September 1997, the Kota Kinabalu
Resolution on the Environment on 7 October 2000 and the Yangon

Resolution on Sustainable Development on 18 December 2003. The Yangon Resolution also reiterated the
strong commitment of the parties to meet the Millennium Development Goals.

The ASEAN Declaration of Environmental Sustainability, signed in Singapore on 20 November 2007 by the
heads of government of the ASEAN Member States reiterated the commitment to an economically vibrant
and environmentally friendly ASEAN Community so that “the present and future generation can enjoy a
clean and sustainable environment”. There was a section on Environmental Protection and Management
that referred to a number of mechanisms to promote sustainable practices.

Human rights commitments

The recent ASEAN Human Rights Declaration has a number of relevant principles that deal with rights to
property and an adequate standard of living, including access to health care. Inter alia, these rights include:

28.Every person has the right to an adequate standard of living for himself or herself and his or her

e. Theright to safe drinking water and sanitation;
f. Theright to a safe, clean and sustainable environment.

Additionally while the right to development is recognized under the ASEAN Human Rights Declaration, it is
constrained so that the right to development should be fulfilled so as to meet equitably the developmental

and environmental needs of present and future generations.3®

Millennium Development Goals

ASEAN has also adopted aRoadmap for the Attainment of the Millennium Development Goals. Goal 7deals
with the environment, acknowledging that one of the purposes of ASEAN, as identified in Article 1 of the
ASEAN Charter is to promote “sustainable development” The Roadmap also proposes increasing engage-
ment with civil society at A.3.1.

The Joint Declaration on the Attainment of the Millennium Development Goals in ASEAN was adopted in
Cha-am, Thailand on March 1, 2009, and was “guided by the ASEAN Charter which aims to ensure sustainable
development for the benefit of present and future generations”

ASEAN has placed sustainable development as a core principle to alleviate poverty, provide environmental
protection and create good development opportunities for its member countries. The gaps between
principle and practice of sustainable development can be examined through a comparative analysis of EIA
within Lower Mekong countries.

32. Article 2(2).

33. Bangkok Declaration of the ASEAN Environment November 29,1984; and Koh (2009), p. 657.
34.Koh (2009), p. 658.

35.Koh (2009), p. 663.

36. ASEAN Human Rights Declaration, Article 35.
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Mekong Partnership for the Environment is a four-year project led by Pact, an
international non-governmental organization, along with consortium of local
partners, including Internews, Stockholm Environment Institute, Wildlife
Conservation Society, East West Management Institute, and others. We support
practices that facilitate socially and environmentally responsible development
decision-making processes in the Mekong region. We work with partners in
Cambodia, China, Laos, Myanmar, Thailand and Vietnam.

For more information, please contact:
Mekong Partnership for the Environment
E-mail : infompe@pactworld.org
www.pactworld.org/mpe
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